


SN Information where confidentiality has been 
claimed Page No. The reason/ justification for claiming confidentiality Public Domain*

1 Proforma IV-A 40-43

Information relating to sales value, cost of sales, selling price, profitability, depreciation, interest cost, 
cash profit, capital employed and ROCE of the domestic industry are confidential business sensitive 
information. Disclosure of this information would be of significant competitive advantage to the 
competitors. The information has been provided in the Non-confidential version with strict adherence to 
the Trade Notice 10/2018 applicable for two producers, given that the Domestic Industry consisted of two 
producers till 30th September, 2017.

No

2 Proforma IV B 45-46

The Selling price of the domestic industry is business sensitive information disclosure of which would be 
of significant competitive advantage to the competitors and consumers as it would cause the price 
quoted by the domestic industry being known to competitiors. Knowledge on prices being charged by the 
petitioner company can cause significant disadvantage to the company in future price negotiations with 
the customers. Accordingly, price undercutting based on the selling price can also not be disclosed. 
However, range of price undercutting has been provided.

No

3 Annexure 1.3- Transaction wise Import listing 79

DGCI&S Transaction wise import listing is a third party infromation and have been provided to the 
Petitioner on confidential basis only. The Petitioner is hence not authorized to disclose the information. 
However, year wise and country wise import statement indicating volume, value and price has been 
provided.

Yes

4
Annexure 2.2
Statement showing Indian production and 
standing

97

The total Indian production and the production of the domestic industry has been disclosed in line with 
trade notice. Individual production of all the Indian producers is business sensitive information, disclosure 
of which would be of significant competitive advantage to the competitionrs and would seriously impact 
the interest of petitioner in the market. Individual production has been provided in indexed form. The 
information has been provided in the Non-confidential version with strict adherence to the Trade Notice 
10/2018 applicable for two producers, given that the Domestic Industry consisted of two producers  till 
30th September, 2017. Letters recieved from other producers have been provided to the Consultants on 
a confidential basis, and contain business sensitive information. It is a third party information.

No

5
Annexure 3.1
Evidences & Calculation Normal Value - 
Malaysia, Sri Lanka & Thailand

108-110
Evidences for Normal Value is a third party infromation and have been provided to the Petitioner on 
confidential basis only. The Petitioner is hence not authorized to disclose the Report. However the actual 
normal value considered has been provided.

Yes

6 Annexure 3.2
Evidences & Calculation Normal Value - China 113

Evidences for Normal Value is a third party infromation and have been provided to the Petitioner on 
confidential basis only. The Petitioner is hence not authorized to disclose the Report. However the actual 
normal value considered has been provided.

Yes

7 Annexure 4.1
Calculation of Injury Margin 131

The information relating to cost of sales of the domestic industry. The cost of sales of the domestic 
industry is business sensitive information disclosure of which would be of significant competitive 
advantage to the competitors and consumers as it would cause the price quoted by the domestic industry 
being known to competitiors. Knowledge on cost and prices being charged by the petitioner company can 
cause significant disadvantage to the company in future price negotiations with the customers. 
Accordingly, injury margin based on the cost can also not be disclosed. However, range of injury margin 
has been provided.

No

8
Annexure 4.2
Calculation of Transaction wise Price 
undercutting

133
The Selling price of the domestic industry is business sensitive information disclosure of which would be 
of significant competitive advantage to the competitors and consumers as it would cause the price 
quoted by the domestic industry being known to competitiors.

No

9 Annexure 4.4 to Anneure 4.9
Likelihood Information 140-171

Evidences for Likelihood is a third party information and have been provided to the Petitioner on 
confidential basis only. The Petitioner is hence not authorized to disclose the Report. However, 
disclosure of information available has been disclosed in the write-up part of the petition.

Yes

10 Annexure 6
Costing Formats (A to L) 191-267

The costing formats are confidential in nature, as they contain business sensitive information, disclosure 
of which would cause serious prejudice to the interests of the petitioner companies. Domestic industry 
has provided non-confidential version in line with the trade notice.

No

*Whether information is available in public domain or with any government authority from whom the same can be obtained by public without payment of fee
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(1B) Notwithstanding anything contained in sub-rule (1) or (1A), any definitive 
antidumping duty levied under the Act, shall be effective for a period not 
exceeding five years from the date of its imposition, unless the designated 
authority comes to a conclusion, on a review initiated before that period on its 
own initiative or upon a duly substantiated request made by or on behalf of the 
domestic industry, within a reasonable period of time prior to the expiry of that 
period, that the expiry of the said anti-dumping duty is likely to lead to 
continuation or recurrence of dumping and injury to the domestic industry. 

suo moto



US — Corrosion-Resistant Steel Sunset Review

“Specifically, Members are required to terminate an antidumping duty within 
five years of its imposition ‘unless’ the following conditions are satisfied: first, 
that a review be initiated before the expiry of five years from the date of the 
imposition of the duty; second, that in the review the authorities determine 
that the expiry of the duty would be likely to lead to continuation or recurrence 
of dumping; and third, that in the review the authorities determine that the 
expiry of the duty would be likely to lead to continuation or recurrence of 
injury. If any one of these conditions is not satisfied, the duty must be 
terminated.”

US — Corrosion-Resistant Steel Sunset 
Review

 “In an original anti-dumping investigation, investigating authorities must 
determine whether dumping exists during the period of investigation. In 
contrast, in a sunset review of an anti-dumping duty, investigating 



authorities must determine whether the expiry of the duty that was 
imposed at the conclusion of an original investigation would be likely to 
lead to continuation or recurrence of dumping.” 

US — Corrosion-Resistant Steel Sunset Review

“Future ‘facts’ do not exist. The only type of facts that exist and that may be 
established with certainty and precision relate to the past and, to the extent they 
may be accurately recorded and evaluated, to the present. We recall that one of 
the fundamental goals of the Anti-dumping Agreement as a whole is to ensure 
that objective determinations are made, based, to the extent possible, on facts. 
Thus, to the extent that it will rest upon a factual foundation, the prospective 
likelihood determination will inevitably rest on a factual foundation relating 
to the past and present. The investigating authority must evaluate this factual 
foundation and come to a reasoned conclusion about likely future 
developments.” 

US — Oil Country Tubular Goods Sunset Reviews

“The requirements of ‘positive evidence’ must, however, be seen in the 
context that the determinations to be made under Article 11.3 are 
prospective in nature and that they involve a ‘forward-looking analysis’.
Such an analysis may inevitably entail assumptions about or 
projections into the future. Unavoidably, therefore, the inferences drawn 
from the evidence in the record will be, to a certain extent, speculative. In our 
view, that some of the inferences drawn from the evidence on record are 
projections into the future does not necessarily suggest that such inferences 
are not based on ‘positive evidence’.” 

US — Corrosion-Resistant Steel Sunset 
Review

“Similarly, we observe that Article 11.3 is silent as to how an authority should 
or must establish that dumping is likely to continue or recur in a sunset 
review. That provision itself prescribes no parameters as to any 
methodological requirements that must be fulfilled by a Member’s 
investigating authority in making such a ‘likelihood’ determination.” 

US — Corrosion-Resistant Steel 
Sunset Review



US — Oil Country Tubular Goods Sunset Reviews

“Just as the Appellate Body stated that an investigating authority is not 
required to make a dumping determination in a sunset review, we consider 
that an investigating authority is not required to make an injury 
determination in a sunset review. It follows, then, that the obligations set 
out in Article 3 do not normally apply to sunset reviews” 
 “In our view, however, the Anti-Dumping Agreement distinguishes 
between ‘determination[s] of injury’, addressed in Article 3, and 
determinations of likelihood of ‘continuation or recurrence … of injury’, 
addressed in Article 11.3. In addition, Article 11.3 does not contain any 
cross-reference to Article 3 to the effect that, in making the likelihood-of-
injury determination, all the provisions of Article 3 — or any particular 
provisions of Article 3 — must be followed by investigating authorities. Nor 
does any provision of Article 3 indicate that, wherever the term ‘injury’ 
appears in the Anti-Dumping Agreement, a determination of injury must be 
made following the provisions of Article 3.” 

US — Oil Country Tubular Goods Sunset Reviews

US — Oil Country Tubular Goods Sunset Reviews
mandated

 “Certain of the analyses mandated by Article 3 and necessarily relevant in an 
original investigation may prove to be probative, or possibly even required, in 
order for an investigating authority in a sunset review to arrive at a ‘reasoned 
conclusion’. In this respect, we are of the view that the fundamental 
requirement of Article 3.1 that an injury determination be based on ‘positive 
evidence’ and an ‘objective examination’ would be equally relevant to 
likelihood determinations under Article 11.3. It seems to us that factors such 
as the volume, price effects, and the impact on the domestic industry of 
dumped imports, taking into account the conditions of competition, may be 
relevant to varying degrees in a given likelihood-of-injury determination. An 



investigating authority may also, in its own judgement, consider other factors 
contained in Article 3 when making a likelihood-of-injury determination. But 
the necessity of conducting such an analysis in a given case results from the 
requirement imposed by Article 11.3 — not Article 3 — that a likelihood-of-
injury determination rest on a ‘sufficient factual basis’ that allows the agency 
o draw ‘reasoned and adequate conclusions’.” 

US — Corrosion-
Resistant Steel Sunset Review

 “We reiterate that Article 11.3 does not prescribe any particular methodology 
to be used by investigating authorities in making a likelihood determination in 
a sunset review. In particular, Article 11.3 does not expressly state that 
investigating authorities must determine that the expiry of the duty would be 
likely to lead to dumping by each known exporter or producer concerned. In 
fact, Article 11.3 contains no express reference to individual exporters, 
producers, or interested parties. This contrasts with Article 11.2, which does 
refer to ‘any interested party’ and ‘[i]nterested parties’. We also note that 
Article 11.3 does not contain the word ‘margins’, which might implicitly refer to 
individual exporters or producers. On its face, Article 11.3 therefore does not 
oblige investigating authorities in a sunset review to make ‘company-specific’ 
likelihood determinations in the manner suggested by Japan.” 

US — Oil Country Tubular Goods Sunset Reviews
Anti-Dumping Agreement



US — Oil Country Tubular Goods Sunset Reviews

US — Oil Country Tubular Goods Sunset 
Reviews

“Provided that if the Central Government, in a review, is of the opinion that the 



cessation of such duty is likely to lead to continuation or recurrence of dumping 
and injury, it may, from time to time, extend the period of such imposition for a 
further period of five years and such further period shall commence from the date 
of order of such extension.”
According to this provision, even though the Anti-dumping duty imposed is to 
expire on the expiry of five years from the date of its imposition, it can continue 
beyond the said period if the Central Government comes to the conclusion that 
discontinuance of the duty may lead to continuation or recurrence of 
dumping and injury to the domestic industry. Putting it in other words, the 
Central Government has to form an opinion as to whether discontinuance of 
the Anti-dumping duty will create a situation wherein injury to domestic 
industry may recur or not. An enquiry in this line was not undertaken either 
by the Designated Authority or by the Central Government. 

9. In view of what has been stated above, we allow this appeal and quash 
the notification issued by the Government of India in the Ministry of 
Finance on 28-5-2000 discontinuing the levy of Anti-dumping duty on IBB 
imported from China PR.



“6.  Under Section 9A(5) of the Customs Tariff Act, 1975, the anti-dumping 
duty imposed shall, unless revoked earlier, cease to have effect on the expiry of 
five years from the date of such imposition subject to condition that if the Central 
Government, in a review, is of the opinion that the cessation of such duty is 
likely to lead to continuation or recurrence of dumping and injury, it may, 
from time to time, extend the period of such imposition for a further period of five 
years and such further period shall commence from the date of order of such 
extension. The review is done by the Designated Authority under Rule 23 of Anti 
Dumping Rules. According to Rule 23 of Anti Dumping Rules, the Designated 
Authority shall from time to time, review the need for continued imposition of anti-
dumping duty and shall, if it is satisfied on the basis of information received 
by it that there is no justification for continued imposition of such duty 
recommend to Central Government for its withdrawal. In case of review, the 
provisions of Rules 6 to 11 and 16 to 20 of the Anti Dumping Rules are 
applicable. The sunset review has therefore to be undertaken under Section 
9A(5) before expiry of five years and for recommending continuation or cessation 
of such duty. The Designated Authority has to frame opinion whether 
cessation of such duty is likely to lead to continuation or recurrence of 
dumping and injury. Thus, the test required for framing the opinion whether 
the cessation of anti-dumping duty is likely to lead to continuation or 
recurrence of dumping and injury, the relevant factors to come to such 
conclusion have to be taken into consideration. The relevant factors may 
be the change in the pattern of the production, demand and requirement of 
the dumped product in the importing country since the imposition of anti-
dumping duty. The change in the prices in the exporting country and 
International market has also to be considered. The prescribed parameter 
for injury to the domestic industry and also whether domestic industry is 
exploiting the situation by raising the prices above the International level 
by taking advantage of anti-dumping duty, is also required to be 
considered. After taking into consideration these relevant factors, the 
Designated Authority has to analyse and project the effect of repeal or 
expiry of antidumping measures by examining the various factors injuring 
the domestic industry within the reasonable foreseeable future and frame 
the opinion whether discontinuation of the anti-dumping duty will lead to 
continuation or recurrence of dumping and injury”.



15.2 Decline in sales, profits, output, market share, productivity, return on 
investments or utilisation of capacity are some of the economic factors and 
indices which are required to be evaluated for determining the impact of dumped 
imports on the domestic industry. The impact of dumped imports has its basis in 
the landed value of such imports vis-a-vis the price at which like articles are sold 
in the domestic market. The landed price of dumped imports if lower than the 
domestic sale price of like articles would gravitate the sale price of like articles 
downwards. The undercutting by lower landed price of dumped imports will also 
have the potential of depressing the domestic sale price. What may not be 
significant price undercutting or significant degree of effect to depress prices or 
prevent their due increase when there was no duty imposed, may be considered 
significant when observed in a midterm review for revocation of duty, because of 
the distinct possibility of material injury being caused to the domestic industry on 
the removal of the anti-dumping duty which removal will have the tendency of 
decrease in prices further to the extent of the quantum of duty removed which will 



have a simultaneous cut in the profits. Therefore, the price undercutting 
determined by the designated authority could not have been brushed aside as 
insufficient on the ground that it was slightly less than 2%. The rule of de minis 
i.e. below 2% is not applied under the rules to such price undercutting and its 
application would be erroneous in a mid-term review. In a mid-term review when 
such trend is evident, it should ring as an alarm bell against revocation of the 
anti-dumping duty because the threat of injury would be writ large and the 
removal of the protective umbrella of the existing anti-dumping duty will translate 
the threat of material injury into a stark reality. 





The authority found that the parameters like output, sales, market share and 
productivity have shown improved performance by the domestic industry during 
the POI. Against the increased production capacity of 90,000 MT, the domestic 
industry achieved a capacity utilization of 61.61% during POI. Inventories have 
declined in the face of increased production. The available data regarding 
imports showed dumping from subject country in different magnitude. The 
exports from subject country were found to be dumped with a dumping margin 
ranging from 19.90% to 150.90%. The market share of the imports from subject 
country in total demand has declined to 19.4% during POI from 33.77% during 
2000-01. The share of domestic industry in total demand has also increased to 
63.51% from 54.64%. The exports from EU and Canada had not caused any 
price undercutting on the domestic sales of the industry. There was Price 
undercutting in the case of dumped imports from Japan and USA. Cash flow has 
improved. There is also no price underselling from the imports from EU and 
Canada. The losses in sales of subject product have declined. These trends 
indicate that the domestic industry is in the path to recovery. The improved 
performance by the domestic industry on parameters like production, capacity 
utilization, sales, improved market share, higher productivity and growth can also 
be attributed to the anti-dumping duty imposed in year 2001 as well as to the 
general improvement in the state of steel industry worldover. The domestic 
industry continued to suffer losses in the sale of subject goods, though the losses 
have declined significantly. Thus the domestic industry continued to suffer 
material injury. 

As per the above evaluation, the authority found that the demand of the subject 
goods has been rising. There was an increase of 71% in demand during the POI 
over the year 2000-2001. The domestic industry has increased the production 
capacity of 90,000 MT, the domestic industry achieved a capacity utilization of 
61.61% during POI. Their share in total demand has also increased to 63.51% 



from 54.64%. These trends indicate that the domestic industry is on the path to 
recovery. However, the available data regarding imports showed dumping from 
subject country in different magnitude. The improved performance by the 
domestic industry on parameters like production, capacity utilization, sales, 
improved market share, higher productivity and growth can also be attributed to 
the antidumping duty imposed in year 2001 as well as to the general 
improvement in the state of steel industry worldover. The domestic industry 
continued to suffer losses in the sale of subject goods, though the losses have 
declined significantly. The current injury is attributable to the dumped imports 
from subject country. The industry could not achieve higher capacity utilization 
due to significant quantity of dumped imports. The demand of the product has 
been increasing continuously and thus decline in demand cannot be a cause of 
injury to the domestic industry. No technological development of trade restrictive 
practice has been found to be the cause of the injury. Productivity of the 
domestic industry has improved and cannot be a cause of injury. The losses of 
domestic industry have been found in the domestic sales of subject goods and 
cannot be attributed to exports. The authority however, is of the view that 
imposition of anti dumping duty has helped the domestic industry in recovery and 
improved performance. The dumping of subject goods has continued. Withdrawal 
of anti dumping duty may lead to intensified dumping and recurrence of injury to 
the domestic industry. The authority, therefore, considers it appropriate to not 
withdraw the anti dumping duty. Having regard to the Lesser Duty Rule followed 
by the authority, the authority recommends imposition of anti dumping duty equal 
to the margin of dumping or margin of injury, whichever is lesser. The authority 
found that the injury margin in respect of imports from EU are negative as the 
landed value of dumped imports are higher than the non-injurious price of the 
domestic industry for subject goods in the comparisons made both at the 
aggregate level of imports as well as on the basis of series-wise data to the 
extent available. Regarding the argument of the domestic industry about certain 
share of imports from EU being at less than NIP, the Authority did not find the 
averment as correct as the total imports from EU as per injury analysis were 
14984 MT and not 8079 MT as contended by the domestic industry. The share of 
1786 MT allegedly claimed to be sold at below NIP is 11.9% and not 22% as 
contended by the domestic industry. Even assuring this as correct, this is not 
considered significant by the Authority. In addition the Authority also found the 
trend of sales realization of the domestic industry increasing during POI. In 
respect of imports from Canada also the Authority found that the injury margin in 
respect of imports from Canada is negative as the landed value of dumped 
imports is higher than the Non-injurious Price of the domestic industry for subject 
goods in the comparison made at the aggregate level of imports. As regards the 
argument of the domestic industry that price-underselling evaluation is of no 
relevance in this review investigation due to the existing duties on a reference 
price basis, the Authority’s views are that the Authority invariably determines NIP 
in every review investigation. Moreover, the same export prices have been used 
for determining dumping margins. Therefore, the export prices are relevant and 
so also the analysis of price under cutting and price underselling. The Authority 



therefore, is of the view that since the injury margin is negative in respect of 
imports from EU and Canada, anti dumping duty may not be recommended on 
imports of subject goods from EU and Canada. The Authority recommends 
continuation of anti dumping duty, in pursuance to this review on imports from 
USA and Japan”. 

7.3 The  appellants have challenged that there is no causal link with the 
dumping and injury to domestic industry. The designated authority has given 
detailed finding from paras 120 to 126 that due to substantial import of subject 
goods from subject country at dumped prices the domestic industry was forced to 
reduce its selling price to unremunerative level. Due to dumping, the landed 
value of the product in Indian market were so low compared to cost of production 
and selling price of domestic industry that domestic industry was not in a position 
to reduce the price to match the price of imported subject goods. The imports into 
India have been at a price lower than non-injurious price for the domestic 
industry. Increase in the imports in absolute term have resulted in decline of 
share of domestic industry. Therefore causal link have been established by the 
DA with the dumped import. Hence we find no substance in the argument of the 
appellants that there is no casual links with import for injury to the domestic 
industry.

8. For determination of injury to the domestic industry or threat of injury to 
the domestic industry, all relevant facts are required to be taken into account 
including the volume of dumped imports and effect of such dumped imports on 
the price in the domestic market for like articles and for this purpose principles 
are set out in Annexure II to the rules for determination of injury. These principles 
are to be invoked with the purpose of finding out the effect of the volume of 
dumped imports on the price in the domestic market of the like article, under Rule 
11(2). For the effect of dumped imports on price in the domestic market, the 
injury analysis will require consideration of the aspects of price undercutting, 



depressed prices, and prevention of price increase, that would have been 
otherwise due, while the economic factors and indices enumerated in Paragraph 
(iv) of Annexure II have a bearing on the state of the domestic industry. The 
causal link between the dumped imports and injury to domestic industry is to be 
demonstrated on the basis of relevant evidence. The question whether injury is 
attributable to known factors, other than the dumped imports is also required to 
be examined by the designated authority. The likelihood of injury, inter alia, 
entails enquiry of the factor whether imports are entering at a price that will have 
a significant impact on domestic prices and was likely to increase demand for 
further imports. 
9. The factors for ascertaining the effect of volume of dumped imports on 
domestic price of the article are of paramount importance. Adverse effect on the 
domestic prices by cheaper equivalent substitutes in the form of dumped imports 
would be due to the normal reaction of the consumer who will get diverted to 
buying the dumped imports rather than pay higher price for the domestic like 
products. This situation would raise demand for further dumped imports at such 
lower prices. In order to retain its domestic buyers and prevent them from going 
for cheaper dumped articles, there will be a real pressure on the domestic 
industry to bring down its prices nearer the price of the dumped imports, or perish 
if the dumped imports are in a position to take over the entire domestic demand 
at an injuriously low price. That is why it becomes necessary to work out a price 
of dumped imports, which will not be injurious to the domestic industry. The value 
of goods to those who ultimately consumed them is reflected in the prices that 
purchasers are willing to pay. If a good is worth more to a consumer than its cost 
to produce, it gets produced; if not, it does not. It is easy to understand that the 
demand for like articles produced by the domestic industry will diminish if their 
price is higher than the price of the dumped article. If the cost of production of the 
domestic like article does not warrant lowering of such price and there are no 
adequate buyers at the higher price, the domestic industry will have to work on 
losses and ultimately close down. The fixation of price of dumped imports which 
is non-injurious to the domestic industry would be the outcome of the entire 
exercise of determining the impact of the volume of dumped imports on the price 
of like articles in the domestic market as per the parameters laid down in Rule 11 
(2) read with Annexure II of the said Rules, and would be a barometer in a mid-
term review, ringing an alarm if the landed value of dumped imports is lower than 
the non-injurious price fixed for the dumped imports. 
9.1 The effect of  the dumped imports on the price of the domestic like 
articles is one of the most important aspects needed to be considered for 
assessing injury. All the economic factors enumerated above have ultimately an 
effect on domestic prices. The phenomenon of price determination is inextricably 
linked with the market processes. The market determines the prices of factors of 
production in the same way in which it determines the prices of consumer goods. 
In a market economy the relationship between the price of a good and the 
quantity supplied depends on the cost of making it. Prices are considered to be 
determined simultaneously by cost and demand considerations. Any price 
determined on a market is the necessary outgrowth of the interplay of the forces 



operating, i.e., demand and supply. Whatever, the market situation which 
generated this price may be, with regard to it, the price is always adequate, 
genuine and real. It cannot be a higher price if no bidder ready to offer a higher 
price turns up, and it cannot be lower, if no seller ready to deliver at a lower price 
turns up. Only appearance of such people ready to buy or sell can alter prices. It 
is the very essence of prices that they are the offshoot of the actions of 
individuals and groups of individuals acting on their behalf. Prices are generated 
by the market processes and are the pith of market economy and there is no 
such thing as prices outside the market, nor can prices be constructed 
synthetically. They are the resultant of a certain constellation of market data, of 
actions and reactions of the members of a market society. Prices are by 
definition, determined by peoples’ buying and selling or abstention from buying 
and selling. Thus, assuming that there is sufficient demand in the domestic 
market for all the dumped imports offered for sale, the price of such dumped 
imports will have a direct bearing on the price of the like products of the domestic 
industry.

“35. Otherwise also, we are of the opinion that scope of the review inquiry by 
the Designated Authority is limited to the satisfaction as to whether there is 
justification for continued imposition of such duty on the information received by 
it. By its very nature, the review inquiry would be limited to see as to whether the 
conditions which existed at the time of imposition of anti-dumping duty have 
altered to such an extent that there is no longer justification for continued 
imposition of the duty. The inquiry is limited to the change in the various 
parameters like the normal value, export price, dumping margin, fixation of 
non-injury price and injury to domestic industry. The said inquiry has to be 
limited to the information received with respect to change in the various 
parameters. The entire purpose of the review inquiry is not to see whether there 
is a need for imposition of anti-dumping duty but to see whether in the absence 
of such continuance, dumping would increase and the domestic industry suffer.
36. It is of vital importance to note that in the initial imposition of duty, the 
appellant has accepted the position that determination of injury by the 
Designated Authority was proper and in conformity with the requirements of 
Annexure-II of the Anti-Dumping Rules. The appellant did not challenge the final 
finding of the Designated Authority before the Tribunal that parameters 
mentioned in para (iv) of Annexure-II had not been considered or satisfied. We 
have declined the permission to the appellant to raise this point before us in Civil 
Appeal Nos. 773 and 774 of 2001 which were directed against the final findings 
recorded by the Designated Authority based on which the Government of India 
had imposed the anti-dumping duty for a period of five years. Under Section 
9A(1), the said initial imposition of anti-dumping duty is ordinarily contemplated to 
be continued and remain in effect for a full period of five years, at the end of 
which it would be subject to sunset review, the possible consequence of which 
would be the extension of the operation of the period of anti-dumping duty for 



another period of five years. This is subject to the provisions of sub-rule (1) of 
Rule 23 of the Anti-Dumping Rules, under which the Designated Authority is 
empowered to review the anti-dumping duty imposed from time to time. Having 
regard to the scheme of the above mentioned provisions of the statute, once anti-
dumping duty has been initially imposed, it would be ordinarily continued for five 
years unless on a review it is found by the Designated Authority that there has 
been such a significant change in the facts and circumstances, that it is 
considered necessary either to withdraw or modify appropriately the anti-
dumping duty which has been imposed. It is, therefore, clear that unless the 
Designated Authority suo motu or the applicant for review is in a position to 
establish clearly that there has been a significant change in the facts and 
circumstances relating to each of the basic requirements or conditions precedent 
for imposing duty, the finding given by the Designated Authority at the time of 
initial imposition of anti-dumping duty must be considered to continue to hold the 
field.
37. The final findings recorded by the Designated Authority at the time of initial 
imposition of anti-dumping duty on the existence of injury to the domestic 
industry must be considered to continue to remain valid, unless it is proved to be 
otherwise, either by the Designated Authority in suo motu review or by the 
applicant seeking review. In the present case, the review had been initiated by 
the Designated Authority, Neither the Designated Authority nor the appellant had 
placed any material on record which could possibly displace the findings given by 
the Designated Authority at the stage of initial anti-dumping duty. In the absence 
of any new material, the Designated Authority is not required to apply afresh all 
parameters or criteria enumerated in para (iv) of Annexure-II, which had already 
been done at the initial stage of imposition of anti-dumping duty. There is no 
material on record to show that there was a change in the parameters or the 
criteria relating to the injury which would warrant withdrawal of anti-dumping duty. 
Nevertheless, the Designated Authority has still analysed the issue of injury in 
detail in the Mid Term Review findings and has considered all the criteria or 
parameters enumerated in Annexure-II. There is, therefore, no merit or 
substance in the appellant’s contention regarding non-compliance with 
Annexure-II.”



“Notwithstanding the provisions of paragraphs 1 and 2, any definitive 
anti-dumping duty shall be terminated on a date not later than five years from 
its imposition (or from the date of the most recent review under paragraph 2 
if that review has covered both dumping and injury, or under this paragraph), 
unless the authorities determine, in a review initiated before that date on 
their own initiative or upon a duly substantiated request made by or on behalf 
of the domestic industry within a reasonable period of time prior to that date, 
that the expiry of the duty would be likely to lead to continuation or 
recurrence  of dumping and injury.i The duty may remain in force pending the 
outcome of such a review” 

 "9(5) The Anti dumping duty imposed under this section shall, unless revoked 
either, cease to have effect on the expiry of five years from the date of such 
imposition; 
Provided that if the Central Government, in a review, is of the opinion that the 
cessation of such duty is likely to lead to continuation or recurrence of dumping 
and injury, it may, from time to time, extend the period of such imposition for a 
further period of five years and such further period shall commence from the 
date of order of such extension; 
Provided further that where a review initiated before the expiry of the aforesaid 
period of five years has not come to a conclusion before such expiry, the Anti 
dumping duty may continue to remain in force pending the outcome of such a 
review for a further period not exceeding one year" 



23. Review: (1) Any anti-dumping duty imposed under the provision of section 9A of 
the Act, shall remain in force, so long as and to the extent necessary, to 
counteract dumping, which is causing injury.
(1A) The designated authority shall review the need for the continued imposition 
of any anti-dumping duty, where warranted, on its own initiative or upon request 
by any interested party who submits positive information substantiating the need 
for such review, and a reasonable period of time has elapsed since the 
imposition of the definitive anti-dumping duty and upon such review, the 
designated authority shall recommend to the Central Government for its 
withdrawal, where it comes to a conclusion that the injury to the domestic 
industry is not likely to continue or recur, if the said anti-dumping duty is removed 
or varied and is therefore no longer warranted.
(1B) Notwithstanding anything contained in sub-rule (1) or (1A), any definitive 
antidumping duty levied under the Act, shall be effective for a period not 



exceeding five years from the date of its imposition, unless the designated 
authority comes to a conclusion, on a review initiated before that period on its 
own initiative or upon a duly substantiated request made by or on behalf of the 
domestic industry within a reasonable period of time prior to the expiry of that 
period, that the expiry of the said anti-dumping duty is likely to lead to 
continuation or recurrence of dumping and injury to the domestic industry.” 
(2) Any review initiated under sub-rule (1) shall be concluded within a period not 
exceeding twelve months from the date of initiation of such review. 
(3) The provisions of rules 6, 7, 8, 9/10, 11, 16, 17, 18, 19, and 20 shall be 
mutatis mutandis applicable in the case of review. 
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European 
Communities – Anti-Dumping Duties on Malleable Cast Iron Tube or Pipe 
Fittings From Brazil

The text of Article 3.2 refers to domestic “prices” (in the plural rather than 
singular).  This textual element supports our view that there is no 
requirement under Article 3.2 to establish one single margin of 
undercutting on the basis of an examination of every transaction involving 
the product concerned and the like product.  In addition, the text of Article 
3.2 refers to the “dumped imports”, that is, the imports of the product 
concerned from an exporting producer that has been determined to be 
dumping.1  Thus, investigating authorities may treat any imports from 
producers/exporters for which an affirmative determination of dumping is 
made as "dumped imports" for purposes of injury analysis under Article 3.  
There is, however, no requirement to take each and every transaction 
involving the “dumped imports” into account, nor that the “dumped imports” 
examined under Article 3.2 are limited to those precise transactions 
subject to the dumping determination.  This view is supported by the 
absence of a specific provision concerning time periods in the Agreement; 
an importing Member may investigate price effects of imports in an injury 
investigation period which may be different than the IP for dumping.  
These considerations do not, of course, diminish the obligation of an 
investigating authority to conduct an unbiased and even-handed price 
undercutting analysis.

We take note of the shared view of the parties that "the Panel should 
accord a considerable discretion to the investigating authorities to choose 
a methodology which produces a meaningful result while avoiding 
unfairness".2 One purpose of a price undercutting analysis is to assist an 
investigating authority in determining whether dumped imports have, 
through the effects of dumping, caused material injury to a domestic 
industry.  In this part of an anti-dumping investigation, an investigating 
authority is trying to discern whether the prices of dumped imports have 
had an impact on the domestic industry.  The interaction of two variables 
would essentially determine the extent of impact of price undercutting on 

EC-Bed Linen



the domestic industry:  the quantity of sales at undercutting prices; and the 
margin of undercutting of such sales.  Sales at undercutting prices could 
have an impact on the domestic industry (for example, in terms of lost 
sales) irrespective of whether other sales might be made at prices above 
those charged by the domestic industry.  The fact that certain sales may 
have occurred at "non-underselling prices" does not eradicate the effects 
in the importing market of sales that were made at underselling prices.  
Thus, a requirement that an investigating authority must base its price 
undercutting analysis on a methodology that offset undercutting prices with 
"overcutting" prices would have the result of requiring the investigating 
authority to conclude that no price undercutting existed when, in fact, there 
might be a considerable number of sales at undercutting prices which 
might have had an adverse effect on the domestic industry.   

We recall Brazil's rejection of the EC statement that "the examination of 
price undercutting is not an end in itself",3 recalling that in order to 
determine the level of anti-dumping measures to be imposed, the 
European Communities calculates two margins — one for dumping (in this 
case, 34.80%), and one for injury (an undercutting margin (39.78%), and 
an underselling margin (82.08%)).  In this respect, we observe that 
whereas the dumping margin is alone determinative in a dumping 
determination, price undercutting is not alone determinative in an injury 
determination; rather, it forms part of the overall assessment of injury to 
the domestic industry and is conducted so as to provide guidance to the 
investigating authorities in the context of this assessment of injury and 
causation.  While this certainly gives no basis or justification for an 
arbitrary or non-even-handed examination,4 particularly in light of the fact 
that the Agreement contains no specific conditions or criteria or 
methodology, it permits an investigating authority a degree of discretion in 
carrying out the price undercutting assessment.   
In our view, the application of a methodology that reflects the full impact of 
price undercutting on the domestic industry does not contravene Articles 
3.1 or 3.2.  Brazil asserts that the European Communities methodology will 
inevitably increase the likelihood of a price undercutting finding of a higher 
level of injury determination.  We disagree.  The EC methodology will not 
create undercutting where there is no single incidence of undercutting:  
rather, it will reflect the undercutting that occurs and the frequency and 
magnitude of that undercutting. 

Hot-Rolled Steel, supra



We find relevant in this context the analysis of a previous (unadopted) 
panel report5, under similar provisions of the Tokyo Round Anti-Dumping 
Agreement, which states:   
"…The Panel therefore considered whether as a result of the averaging 
methodology contested by Japan the EC had failed to conduct an 
objective examination with respect to price undercutting. 
The Panel observed that the consideration of the existence of significant 
price undercutting as envisioned by Articles 3:1 and 3:2 was not an 
abstract exercise, but rather related to the process of determining whether 
dumped imports had, through the effects of dumping, caused material 
injury to a domestic industry.  In the view of the Panel, the extent to which 
price undercutting would have an impact on a domestic industry would be 
a function of two variables, the number of sales at undercutting prices, and 
the extent of the undercutting of such sales.  The number of sales at 
undercutting prices was particularly important, because it would provide an 
indicator of the likely number of sales lost by the domestic industry.  The 
margin of undercutting of such sales was relevant to the extent that in non-
price sensitive products a small margin of undercutting might not play a 
decisive role in purchasers' decision-making.  The Panel further observed 
that the calculation of an average margin of undercutting for all sales, 
whether or not at undercutting prices, might not be the most effective 
manner to assess the impact of price undercutting on a domestic industry, 
as it limited the ability of the investigating authority independently to 
examine these two variables.  Nevertheless, average margins of 
undercutting could provide data of utility in considering the existence of 
significant price undercutting. 
Japan had not claimed that the calculation of average margins of 
undercutting was inconsistent with the Agreement.  Rather, Japan's claim 
…was that the EC in this case should have used a weighted average to 
weighted average methodology, which did not "zero" sales at overcutting 
prices, for determining an average margin of undercutting.  Put in the 
context of Japan's claim regarding the failure of the EC to conduct an 
"objective examination,"  Japan's argument could be that the EC failed to 
consider relevant evidence by disregarding the extent to which some sales 
were at prices in excess of those charged by the domestic industry.  
However, the Panel did not find this argument convincing.  Specifically, the 
Panel considered that in the event that certain sales were at undercutting 
prices, such sales could have an impact on the domestic industry (for 
example, in terms of lost sales) irrespective of whether other sales might 
be made at prices above those charged by the domestic industry.  Thus, to 
require an investigating authority to base its analysis of undercutting on 

Japan – Taxes on Alcoholic Beverages Japan – 
Alcoholic Beverages II



weighted average margins of undercutting which offset undercutting prices 
with "overcutting" prices would require the investigating authority to 
conclude that no undercutting existed when in fact there might be 
substantial volumes of sales at undercutting prices which might contribute 
toward material injury suffered by a domestic industry….” 



The case made by the appellant domestic industry is indeed 
compelling, in the prevailing factual situation. It had specifically alleged 
along with export data that considerable quantities were being supplied 
at “very low prices” from the European Union, particularly from France. 
This fact remains un-controverted. It was apparent that such imports 
would pull down prices in the domestic market. The finding of the D.A. 
on price effect was also to the effect that there was “a steep decline in 
domestic sales realisation within the period of investigation” and “the 
average sales realisation during the last five months of investigation 
decreased”. Thus, sales price depression varied much within the 
Period of Investigation itself. The question that arises is whether in 
such a volatile situation the exclusion of one country, or area, would 
leave a yawning gap in the umbrella provided by anti-dumping duty. 
That too when data was refused by the exporters from that area and 
the data available in the public domain (Directorate General of 
Commercial Intelligence and Statistics) did not cover the entire Period 
of Investigation and figures available were on gross basis without 
period wise or transaction wise break up. Clearly, injury finding based 
on “average price” in such a volatile situation cannot be a reliable 
assessment. This is apart from the well-known vulnerabilities of any 
decision based on “averages”. 

The case for exclusion of a country/area would have been strong only if 
it was found that, either by way of quantity or by way of price 
difference, such low priced imports from that country/area are 
insignificant (de minimus) and would not pull down domestic prices. In 
the present case, neither the export quantity nor export price of 
supplies warranted the overlooking of dumped supplies from the 
European Union 

































































118. We therefore agree with Mexico that this fundamental principle is 
expressed in Article VI of the GATT 1994 and in various provisions of the Anti-
Dumping Agreement. The United States does not question this principle per se. 
However, this does not mean that a causal link between dumping and injury is 
required to be established anew in a "review" conducted under Article 11.3 of 
the AntiDumping Agreement. This is because the "review" contemplated in 
Article 11.3 is a "distinct" process with a "different" purpose from the original 
investigation. 

119. The Appellate Body has underlined that "[t]he nature of the determination 
to be made in a sunset review differs in certain essential respects from the 
nature of the determination to be made in an original investigation", and that 
"[t]he disciplines applicable to original investigations cannot, therefore, be 
automatically imported into review processes." 

120. As the Appellate Body has explained in US – Oil Country Tubular Goods 
Sunset Reviews: 

Original investigations require an investigating authority, in order to impose an 
anti-dumping duty, to make a determination of the existence of dumping in 
accordance with Article 2, and subsequently to determine, in accordance with 
Article 3, whether the domestic industry is facing injury or a threat thereof at the 
time of the original investigation. In contrast, Article 11.3 requires an 
investigating authority, in order to maintain an anti-dumping duty, to review an 
anti-dumping duty order that has already been established—following the 
prerequisite determinations of dumping and injury—so as to determine whether 
that order should be continued or revoked. 



121. An anti-dumping duty comes into existence following an original 
investigation that has established a causal link between dumping and injury to 
the domestic industry in accordance with the requirements of Article 3 of the 
Anti-Dumping Agreement, including, in particular, the requirement that the injury 
caused by any other known factor not be attributed to dumping. In contrast, 
when a "review" takes place under Article 11.3, and it is determined that the 
"expiry of the duty" would "likely ... lead to continuation or recurrence of 
dumping and injury", it is reasonable to assume that, where dumping and injury 
continues or recurs, the causal link between dumping and injury, established in 
the original investigation, would exist and need not be established anew. 

122. We envisage a variety of circumstances that may exist when a review 
under Article 11.3 is conducted. For instance, dumping may have continued 
throughout the life of the anti-dumping duty order and the domestic industry 
may not have recovered despite the existence of the duty. In such a case, the 
injury may continue or may even be aggravated if the duty is terminated. There 
may be other cases where dumping is continuing, with significant import 
volumes and dumping margins, but the domestic industry may have recovered 
by the time of the review because of the effect of the antidumping duty. It may 
be, however, that, if the duty is revoked, the injury may recur. There may be yet 
other cases where the dumping may have ceased, with or without imports also 
having ceased, and the domestic industry also may have recovered by the time 
of the review. In such cases, convincing evidence will be needed to establish 
that revocation of the duty would be likely to lead to both recurrence of imports 
(if imports had ceased) and of dumping, as well as recurrence of injury to the 
domestic industry. In the types of cases indicated above, there may be further 
variations in circumstances, such as, for example, when the dumping or imports 
ceased during the intervening period; the magnitude of dumped imports; 
dumping margins and the price effects if dumping is continuing; the extent to 
which the domestic industry has recovered; and the relative shares of imports 
and domestic production in the market. 

123. As we stated earlier, in a sunset review determination under Article 11.3, 
the nexus to be demonstrated is between "the expiry of the duty" on the one 
hand, and the likelihood of "continuation or recurrence of dumping and injury" 
on the other hand. We note that Article 11.3, in fact, expressly postulates that, 
at the time of a sunset review, dumping and injury, or either of them, may have 
ceased, but that expiration of the duty may be likely to lead to "recurrence of 
dumping and injury". Therefore, what is essential for an affirmative 



determination under Article 11.3 is proof of likelihood of continuation or 
recurrence of dumping and injury, if the duty expires. The nature and extent of 
the evidence required for such proof will vary with the facts and circumstances 
of the case under review. Furthermore, as the Appellate Body has emphasized 
previously, determinations under Article 11.3 must rest on a "sufficient factual 
basis" that allows the investigating authority to draw "reasoned and adequate 
conclusions". These being the requirements for a sunset review under Article 
11.3, we do not see that the requirement of establishing a causal link between 
likely dumping and likely injury flows into that Article from other provisions of the 
GATT 1994 and the Anti-Dumping Agreement. Indeed, adding such a 
requirement would have the effect of converting the sunset review into an 
original investigation, which cannot be justified.
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Annual Reports of the Petitioner 
Companies are available at – 

 
https://www.centuryply.com/investors 

http://www.greenply.com/investors 

https://www.greenpanel.com/investor-relations/ 

https://rushil.com/investor_relationship.html 

 
 

 




