
Session 1

Introduction to the WTO

14 May 2019

Michelle Healy
Senior Counsellor, Legal Affairs Division 



Outline

 From  GATT to WTO

 WTO Basic Principles

 Objectives & Functions of the WTO

 WTO Agreements

 Institutional Framework

 Membership and Accessions of China and Russia
2



Genesis of the GATT 

• GATT: General Agreement on Tariffs 
and Trade

• Result of post- world war II 
International Architecture

• Post-world war II consensus: trade 
relations based on agreed rules 
rather than exercise of raw power

• Political security requires economic 
security

• Bretton Woods Institutions (IMF, 
World Bank)+ ITO?
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The GATT 1947

•Provisional agreement with many institutional 
shortcomings:

– Abandonment of Havana Charter in 1951

– GATT 1947 remained 

– 23 original GATT Contracting Parties applied the 

GATT “provisionally” 

– Several rounds of subsequent negotiations, the latter 

rounds leading to “plurilateral” side agreements, 

further complicating the legal obligations of 

contracting parties
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GATT negotiations
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Year Place/Name Topics covered Countries

1947 Geneva Tariffs 23

1949 Annecy Tariffs 13

1951 Torquay Tariffs 38

1956 Geneva Tariffs 26

1960-61 Geneva (Dillon Round) Tariffs 26

1964-67 Geneva (Kennedy Round) Tariffs & AD 62

1973-79 Geneva (Tokyo Round) Tariffs, NTBs & 
“framework 

Agreements”

102

1986-94 Geneva (Uruguay Round) Marrakesh 
Agreement

123



From Uruguay Round to the WTO

• Arguments in favour of creating new 
International Organization:

– Proper legal basis for GATT

– Proper institutional framework for all of the legal 
agreements

– Single dispute settlement system

– Establish an International Organization with legal 
personality and ability to review Members’ trade 
policies
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What is the WTO?

• An “international organization”:

• Created by the Marrakesh Agreement 

Establishing the World Trade Organization (the 

WTO Agreement)

• Sui generis organization (independent from the 

United Nations system)

• Replaces the GATT (created in 1947)
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GATT-WTO: Comparison
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GATT WTO

 Provisional Agreement

 Contracting Parties

 International Organization

Members

 Restricted Coverage

 Goods

 Larger Coverage

Goods, Services, TRIPs

Agriculture, Textiles

 Dispute Settlement  Dispute Settlement 
strengthened



What is the WTO? 
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A negotiating forum



What is the WTO? 
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A set of negotiated rules

WTO Agreements



What is the WTO?
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A forum for settling disputes
• Trade relations often involve conflicting interests.
• Agreements often need interpreting. 
• The way to settle these differences is through a 

neutral procedure based on an agreed legal 
foundation.



Structure of the WTO Agreement

• WTO Agreement itself is confined to 
institutional issues regarding establishment 
and operation of the organization

• Incorporates four Annexes containing the 
“substantive rules” by which all WTO 
Members are bound 
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Annexes to the WTO Agreement
• Annex 1A: Multilateral Agreements on Trade in Goods

• GATT 1994

• Agreement on Agriculture

• SPS Agreement

• TBT Agreement

• Anti-Dumping Agreement

• SCM Agreement

• Safeguards Agreement

• Agreement on Trade Facilitation (as of February 2017)

• Agreement on Rules of Origin

• TRIMS Agreement

• Agreement on Textiles and Clothing

• Agreement on Customs Valuation

• Agreement on Preshipment Inspection

• Agreement on Import Licensing Procedures
13



Annexes to the WTO Agreement
• Annex 1B: General Agreement on Trade in Services 

(GATS)

• Annex 1C: Agreement on Trade-Related Aspects of 
Intellectual Property Rights (TRIPS)

• Annex 2: Understanding on Rules and Procedures 
Governing the Settlement of Disputes (DSU)

• Also: Annex 3: Trade Policy Review Mechanism

Annex 4: “Plurilateral Trade Ageements” which are only binding on 
the Members that are parties to those particular agreements

• Agreement on Government Procurement (GPA) 14
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MINISTERIAL CONFERENCE

Every two years

Art. IV – There shall be a Ministerial Conference composed of 
representatives of all the Members....it shall carry out the 
functions of the WTO and take actions necessary to this effect.  
It shall have the authority to take decisions on all matters
under any of the Multilateral Agreements...
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GENERAL COUNCIL

Carries out functions of Ministerial 
conference in intervals of MC

Has other specific functions

Ad hoc 
PANELS

APPELLATE 
BODY

GENERAL COUNCIL

DISPUTE SETTLEMENT BODY 
(DSB)

TRADE POLICY REVIEW BODY 
(TPRB)



GC: Legislative authority
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TPRB: Economic authority

DSB: Judicial authority
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SECRETARIAT
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WTO Functions

– Administer and implement the WTO agreements

– Forum for negotiations

– Administer Settlement of Disputes

– Administer Trade Policy Review Mechanism

– Cooperation with other International 

Organizations (Coherence)

– Technical Assistance to developing countries
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Decision-making

– Ordinarily by “consensus” (GATT practice), even if 

voting procedures exist

– “Consensus” requires that no Member formally 

objects to a decision in order for it to be agreed 

(i.e. every Member in theory exercises a veto)

– Amendments to the decision-making rules, and 

the MFN obligations in the GATT, GATS and TRIPS, 

as well as Art. II of the GATT are only effective if 

unanimously adopted
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Decision-making – special rules

Subject to fulfilling various procedural 

prerequisites: 

– Interpretations: three-fourths majority

– Waivers: three-fourths majority

– Amendments: two-thirds majority
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Meetings

– Types of meetings: formal, informal, special 
sessions, consultations, multi- /pluri-
/bilateral

– All WTO Bodies open to all Members (special 
rules for panels and Appellate Body)

22



Members

– 164 Members (as of last accession in July 
2016)

– Members can be States or separate customs 
territories possessing full autonomy in the 
conduct of its external commercial relations 

– Membership is delivered after an accession 
procedure 

– Accessions most recently approved for 
Kazakhstan (2015), Liberia and Afghanistan 
(2016) 
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Accession to the WTO

• Article XII of the WTO Agreement:

“Any State or separate customs territory possessing full 
autonomy in the conduct of its external commercial 
relations and of the other matters provided for in this 
Agreement and the Multilateral Trade Agreements may 
accede to this Agreement, on terms to be agreed 
between it and the WTO….
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Accession to the WTO

• Why accede?  Common reasons include:

- Diversify economy

- Join system that sets and interprets rules 
governing global trade

- Use guarantees of system to underpin export 
opportunities and growth

- Attract investment, diversify investment flows

- Geopolitical reasons

25



Accession to the WTO 
• Multilateral Working Party – Prepares Report of 

Working Party  - describes the legal regime relating 
to trade and contains legally binding commitments 
which are incorporated into a Protocol of Accession

• Bilateral market access negotiations on goods and 
services – consolidated into Schedules of 
Concessions and Commitments on Goods and 
Services

• Plurilateral meetings on specialized subjects (e.g. 
subsidies, TBT, SPS) 26



Accession to the WTO

• Final “package”:

– Working party report

– Protocol of accession

– Schedules of concessions and commitments (tariff 
bindings, quotas, agricultural subsidy bindings and 
services)

• Working Party approves by consensus and then 
package sent to General Council for approval

27



China’s Accession to the WTO

• China had been one of the original 23 signatories to 
the GATT 1947

• Following the revolution in 1949, the government in 
Taiwan said that China would leave the GATT system

• The government of China has never recognized this 
withdrawal

• In 1986, China notified the GATT of its wish to 
resume its status as a GATT contracting party
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China’s Accession Protocol

• Main text of 11 pages

• Nine annexes, including China’s goods and 
services schedule

• 143 paragraphs incorporated by reference 
from the Working Party Report (mostly 
containing commitments on Trade Remedies)

• Various aspects of China’s protocol have been 
subject to WTO Dispute Settlement
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The WTO Secretariat

• Headed by a Director-General, elected by 
Members to serve up to two consecutive four-
year terms

• Four Deputy Directors-General are appointed 
by the Director-General, and are responsible 
for oversight of different activities and issues

• Secretariat staff are organized into Divisions 
based on subject-matter or operational 
activity
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WTO Secretariat Divisions
• Council Division

• Accessions Division

• Agriculture Division

• Market Access Division

• Development Division

• Trade and Environment Division

• Trade Policy Review Division

• Intellectual Property and Procurement Division

• Economic Research and Statistics Division

• Trade in Services Division

• Rules Division

• Legal Affairs Division
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WTO Secretariat Divisions, cont’d
• Institute for Training and Technical 

Cooperation

• Other:

– Human Resources, Administration and Finance, 
External Relations, Information Technology, 
Translation/Interpretation and Document 
Production

• Appellate Body Secretariat
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WTO Secretariat functions
• Support negotiations

• Support committees – e.g. Council on Trade in 
Goods, SPS committee, TBT committee, TRIPS 
Council

• Prepare statistics, reports (e.g. World Trade Report)

• Conduct Trade Policy Reviews of Members

• Support accession processes

• Support dispute settlement panels and Appellate 
Body

• Provide technical assistance to Members
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The focus of this training
• The key principles (reflected in the main WTO 

Agreements):

– convert restrictions to tariffs and apply tariff 
concessions the same way to all WTO Members

– eliminate all other restrictions on trade

– do not discriminate among trade partners or 
against imports in favour of domestic industries

• The exceptions to the above:

– “policy” reasons that outweigh trade 
considerations

– protection against “unfair” trade
34
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The basic WTO principles
• Freer trade:

– Through negotiations
– Convert protection (e.g. quotas and other restrictions affecting imports) to 

tariffs
– Gradually lower tariffs through progressive liberalization

• Non-discrimination: Most Favoured Nation
– Members cannot discriminate between trade partners.

– Every time a country lowers a trade barrier or opens up a market for any trading partner, it has 
to do so for the same goods (like products) or services from all WTO Members.

• Non-discrimination: National treatment
– Imported and domestic goods should be treated equally.

– Applies only when the product or service has entered the domestic market.

• Need for exceptions, escape valves, address fairness and other legitimate 
public policies (health, environment, security, FTAs, “unfair trade” etc.)



The main WTO Agreements

Note that the basic WTO principles are reflected in all of the WTO 
Agreements, including:

• General Agreement on Tariffs and Trade 1994 (GATT)
• Agreement on Agriculture (AoA)
• Agreement on the Application of Sanitary and Phytosanitary 

Measures (SPS Agreement)
• Agreement on Technical Barriers to Trade (TBT Agreement)
• Agreement on Rules of Origin
• Agreements on various “trade remedies”
• General Agreement on Trade in Services (GATS)
• Agreement on Trade-Related Aspects of Intellectual Property Rights 

(TRIPS)
• Trade Facilitation Agreement (TFA)
• Agreement on Government Procurement (plurilateral only)



WTO Basic Principles – reflected in all 
of the WTO Agreements

• Freer trade:
– Through negotiations
– Convert protection (e.g. quotas and other restrictions 

affecting imports) to tariffs
– Gradually lower tariffs through progressive 

liberalization

• Stability, Predictability & Transparency:
– Improves business and investment environment
– WTO commitments are binding (and enforced through 

compulsory dispute settlement)
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WTO Basic Principles  - reflected in all of 
the WTO Agreements

• Non-discrimination: Most Favoured Nation
– Members cannot discriminate between trade partners.

– Every time a country lowers a trade barrier or opens up a 
market for any trading partner, it has to do so for the same 
goods (like products) or services from all WTO Members.

• Non-discrimination: National treatment
– Imported and domestic goods should be treated equally.

– Applies only when the product or service has entered the 
domestic market.
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WTO Basic Principles - continued 

• Built-in derogations and exceptions

– WTO agreements grant WTO 

Members the possibility to derogate 

from the main basic principles, under 

specific circumstances and specific 

conditions

40



GATT 1994

• The “base” agreement for trade in goods
Consists of: 

– the provisions of the GATT 1947

– the provisions of specific legal instruments which 
entered into force under the GATT 1947 (e.g. 
accession protocols, but no protocols of provisional 
application)

– the understandings on interpretations of the GATT 
1947 articles

– the “Marrakesh Protocol to the GATT 1994” (i.e. the 
Members’ schedules of tariff concessions)



GATT main principles

• Turn quotas and other quantitative restrictions into 
tariffs and only use tariffs

• Make those tariffs transparent and set forth the upper 
limit of tariff for each product (the binding)

• Apply tariffs equally to imports regardless of the 
identity of the export country (MFN)

• Commit to progressively reduce tariffs – in exchange 
for reciprocal tariff reductions from other Members



GATT main principles cont’d

• Do not erode or undermine the value of the 
negotiated tariff concessions by discriminating:

– In favour of imports from certain countries over like 
imports from others (MFN again)

– In favour of domestic production against imports of 
like goods (national treatment obligation)

• Agree that there is a need for exceptions to these 
basic obligations, where other legitimate 
interests have to be considered

(e.g. environmental, health, security policies, FTAs 
etc)



Practical guide to reading the GATT 
1994

• The legally operative treaty is the GATT 1994 (not the 
GATT 1947, which has been superseded)

• BUT when you look up the substantive provisions of the 
GATT 1994, they are as set forth in the GATT 1947

• The GATT 1994 is actually a shorter document setting 
forth which parts of the GATT 1947 are now part of the 
GATT 1994 and which other instruments are also 
considered part of the GATT 1994.

• Can be confusing unless you are aware of this!
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Agreement on Agriculture (AoA)

• Primary objectives:

– Reform principles and disciplines of agricultural policy

– Reduce distortions in agricultural trade caused by 
agricultural protectionism and domestic support

– Curb policies that have, on a global level, created 
distortions in agricultural production and trade



AoA policy areas

• Market access restrictions (e.g. tariffs, variable levies, 
import quotas and non-tariff barriers)

• Domestic support policies (e.g. direct payments from 
government to producers, market interventions to 
raise prices of farm outputs, provision of services to 
agricultural producers and input subsidies)

• Export subsidies (to subsidize sales of domestic 
surpluses on the world market) 



Agreement on Agriculture

• AoA applies to agricultural products, as listed in 
Annex 1 to the AoA

– HS Chapters 1-24 minus fish and fish products

– Plus a number of specific HS product classifications

• AoA incorporates Members’ domestic support 
and export subsidy commitments in Part IV of 
each Member’s GATT Schedule of Concessions



Agreement on Agriculture

• The main commitments:

– “tariffication” and tariff reduction

– Market access commitments

– Domestic support – reducing Aggregate Measure of 
Support (AMS)

• Trade distortive – amber box

• Non-distortive – green box

• Other – blue box

– Reductions of export subsidies



Agreement on Agriculture

• Article 21 of the AoA: the GATT 1994 and the 
other Multilateral Trade Agreements apply 
subject to the provisions of the AoA (in other 
words, the AoA obligations override those in the 
GATT 1994, the SCM Agreement etc where there 
is an inconsistency)

• Members also agree to give effect to the 
Agreement on the Application of Sanitary and 
Phytosanitary Measures (SPS Agreement) ….



SPS Agreement

• Elaborates on the rules for the application of 
GATT 1994 regarding the use of sanitary and 
phytosanitary measures (esp. Art. XX(b))

• Seeks to balance and regulate:
– Members’ right and interest in adopting measures to 

protect human, animal or plant life or health

– Preventing such measures from operating as a 
disguised restriction on international trade



“Sanitary and Phytosanitary Measures”

• Annex A.1 to SPS Agreement - Any measure applied to:

– protect animal or plant life or health from risks arising from pests, 
diseases or disease-carrying or disease-causing organisms

– protect human or animal life from risks arising from additives, 
contaminants, toxins or disease-causing organisms in foods, 
beverages and feedstuffs

– protect human life or health from risks arising from diseases carried 
by animals, plants or products thereof, or from pests

– Measures to prevent or limit other damage from the entry, 
establishment or spread of pests



SPS Agreement - Basic Rights and Obligations

Art. 2.1 and 2.2

• Members have right to take “SPS measures” 
necessary for protection of human, animal or plant 
life or health – provided consistent with SPS 
Agreement

• Any SPS measure must be applied only to extent 
necessary, based on science and not maintained 
without sufficient scientific evidence



SPS Measures must be based on science

Members 

shall 

ensure 

that any 

SPS 

measure 

is:

applied only to the extent 

necessary to protect human, 

animal or plant life or health 

(least trade restrictive)

based on scientific principles

not maintained without 

sufficient scientific evidence

except as provided for in Article 5.7



Base on international standards or 
a “risk assessment”

• SPS measures that 
conform to 
international standards:

– Deemed “necessary to 
protect human, animal, 
plant life or health and 
presumed consistent 
with SPS Agreement

(Art. 3.2)

• Other SPS measures 
must be based on a 
“risk assessment”

• Requirements set forth 
in Art. 5



Risk Assessment

• Member can choose its own “appropriate level 
of protection” but SPS measure cannot be more 
trade restrictive than necessary to achieve that 
ALOP, i.e. need to ensure:

– There are NO alternative SPS measures reasonably 
available

– Which achieve the Member’s ALOP and

– Are significantly less trade restrictive than the SPS 
measure proposed



• No unjustifiable discrimination
– between Members with similar conditions

– between own territory and other Members

• In determining ALOP, avoid arbitrary or 
unjustifiable distinctions in ALOPs in 
different situations, if such distinctions result 
in discrimination/disguised restriction on 
trade

SPS measures cannot be discriminatory



Standard-setting organizations

food safety

CODEX
plant health

IPPC
animal health

OIE

Codex = Joint FAO/WHO Codex Alimentarius Commission

OIE = International Office of Epizootics

IPPC = International Plant Protection Convention (FAO)

Encouragement to base SPS 

measures on international standards



Encouragement to recognize equivalent 
SPS measures of other Members

Members shall

accept SPS measures of 

other Members as 

equivalent

If the exporting country objectively 

demonstrates that its measures achieve the 

ALOP of the importing country



SPS Agreement Summary

• Members have the right to take SPS measures

• If they conform to international standards – deemed 
necessary for human/animal/plant health

• SPS measures must be based on risk assessment and 
scientific evidence

• SPS measures must avoid arbitrary distinctions in 
levels of SPS protection in different situations

• Precautionary principle where scientific information 
is insufficient – provisional adoption of SPS measure



Agreement on Technical Barriers to 
Trade (TBT)

• Recognizes that international standards for 
products and conformity assessment systems can 
improve efficiency of production and facilitate 
trade;

• But also that technical regulations and standards 
(e.g. packaging, marking, labelling requirements, 
conformity assessment procedures) can create 
unnecessary obstacles to international trade



TBT Agreement

• Covers all products, including industrial and 
agricultural products

• Does not cover:
– SPS measures

– Services

– Purchasing specifications prepared by government for 
production or consumption requirements of 
government (addressed in Agreement on Government 
Procurement)



TBT Agreement

• Obligations apply in respect of:

– Technical regulations

– Standards

– Conformity assessment procedures

Each of these concepts is defined in Annex 1 to the 
TBT Agreement



Technical regulations

“Document which lays down product characteristics or their 
related processes and production methods, including the 
applicable administrative provisions, with which compliance is 
mandatory. It may also include or deal exclusively with 
terminology, symbols, packaging, marking or labelling 
requirements as they apply to a product, process or 
production method.”  

Examples:

• Requirements regarding voltage of electrical products

• Safety requirements for toys

• Recycling requirements for packaging
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Examples of technical regulations

• US – Tuna II (Mexico) – Dolphin-safe labelling 
regulations

• US – Clove Cigarettes – law prohibiting sale of 
cigarettes with a “characterizing flavour” other than 
menthol or tobacco

• US – COOL – labelling regime for meat products 
based on where the animal was born, raised and 
slaughtered



“Document approved by a recognized body, that provides, 
for common and repeated use, rules, guidelines or 
characteristics for products or related processes and 
production methods, with which compliance is not
mandatory.  It may also include or deal exclusively with 
terminology, symbols, packaging, marking or labelling 
requirements as they apply to a product, process or 
production method.” 

TBT Agreement, Annex 1.2

Standards
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“Any procedure used, directly or indirectly, to 
determine that relevant requirements in technical 
regulations or standards are fulfilled.”

TBT Agreement, Annex 1.3

Conformity Assessment Procedures

T
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Includes, among other things, “Procedures for sampling, testing
and inspection; evaluation, verification and assurance of 
conformity; registration, accreditation or approval
as well as their combinations”



Objectives of the TBT Agreement
Recognize

That no country should be prevented from taking measures 

(technical regulations, standards, conformity assessment 
procedures)

Subject to

That such measures do not discriminate or amount to a 
disguised restriction on international trade

(See Preamble to TBT Agreement)



The Basic Principles concerning measures that are 
“technical regulations”

Non – Discrimination (MFN and Nat. Treatment) – Art. 2.1

Avoidance of unnecessary obstacles to trade/not more trade 
restrictive than necessary to achieve legitimate policies 

– Art. 2.2

Harmonize to international standards – Art. 2.4/2.5

Equivalency recognition for technical regulations fulfilling 
same objectives – Art. 2.7

Conformity assessment procedures do not discriminate/are 
not unduly trade restrictive – Art. 5

Transparency re content, objectives etc. – Art. 2.9



Legitimate objectives

These legitimate objectives are, inter alia

1. National security requirements

2. Prevention of deceptive practices

3. Protection of human health or safety

4. Protection of animal or plant life or health

5. Protection of the environment
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Harmonization

• Members should use international standards as 
basis for technical regulations (Art. 2.4)

• May be required to justify to other Members if has 
significant trade effect (Art. 2.5)

• Measure presumed consistent if in accordance with 
relevant international standard (Art. 2.5)
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Rules of Origin

• Rules of Origin are the criteria used to determine the
nationality of a product

• FTAs usually contain details provisions on Rules of Origin
requiring a minimum level of value-added must occur in a
member country of the FTA before the preferential tariff or
access is granted

• Aim is to prevent a product being exported from a non-FTA
country to an FTA country, then being re-exported to another
FTA country under the reduced FTA tariff



Where are rules of origin relevant?

• Tariffs 

• Goods under MFN treatment

• Anti-dumping and countervailing duties

• Safeguard measures

• Origin marking

• Discriminatory quantitative restrictions

• Government procurement

• Trade statistics

– Exception:

• Domestic industry

• Like products of domestic industry



Agreement on Rules of Origin

• Aims to bring about harmonized rules of origin:

– Committee on Rules of Origin to work on program to 
harmonize non-preferential rules of origin to be applied by 
all WTO Members

– each WTO Member should harmonize its own rules of 
origin;

– transparency;

– administered in a consistent, uniform, impartial and  
reasonable manner; and

– based on a positive standard (of what does confer origin)



WTO Agreements on trade remedies

What are “trade remedies”?

Unilateral measures taken by Members to 
counteract “unfair” trade

• Anti-Dumping Agreement

• Agreement on Subsidies and Countervailing 
Measures

• Agreement on Safeguards



Context for trade remedies

• Fundamental WTO principle – The mutual opening up of 
Members to international trade

• To take advantage of the economic benefits of trade

• Key tools:

– Market access

– Ban on quantitative restrictions

– Non-discrimination (MFN and national treatment)



However….
• Opening up may create problems for domestic 

competitors

• How to make domestic interests more accepting of 
this openness?

• Solution envisaged by the GATT:  Allow, under certain 
circumstances, the application of “trade remedy 
measures” to imports

• Allows Members to depart from the fundamental 
principles (openness) of the GATT system



Possible situations for trade remedies

• Harmful competition-related problems that 
can be remedied by trade remedy measures

– So-called “unfair competition” (dumping, 
subsidies)

– Significant increases in imports of a product 
(safeguards)

• However, strict requirements govern the 
application of these measures



Trade remedy measures
• Anti-dumping measures (GATT Art. VI, ADA)

– Anti-dumping duties on the imports concerned 
– Price undertakings (exporters undertake to stop dumping)

• Countervailing measures (GATT Art. VI, SCM 
Agreement)
– Countervailing duties on the imports concerned 
– Price undertakings (exporters) and/or subsidies 

(government)

• Safeguard measures (GATT Art. XIX, SG Agreement)
– Tariff increases (identical for all exporters)
– Import quotas
– Other types of measure (e.g. tariff quotas)



Basic principles governing the application of 
anti-dumping measures

• Anti-dumping – only where imports of the 
product concerned from the country 
concerned:

– Are “dumped” AND

– Cause (or threaten to cause) “material injury” to a 
domestic industry producing a “like product”



Basic principles governing the application of 
countervailing measures

• Countervailing measures – only where the 
imports of the product concerned from the 
country concerned:

– Are “subsidized” AND

– Cause (or threaten to cause) “material injury” to a 
domestic industry producing a “like product”



Basic principles governing the application of 
safeguard measures

• Safeguard measures – only where total imports 
(from all origins – MFN) of the product concerned:
– have increased to such an extent and under such 

conditions

– As to cause (or threaten to cause) “serious injury” to a 
domestic industry that produces like or directly 
competitive products

• Increasing tariff levels to the bound rate (when the applied 
rate is lower) is not a SG measure.  All Members are free to 
do this without formalities or legal consequences



• New concept of  a multilateral 
agreement covering “trade in services”, 
rather than the traditional trade in goods 
agreements

What are “services”? Unlike goods, 
services are not tangible. Services are 
things purchased by consumers that do 
not have physical characteristics

Services are not defined in the GATS. 
Dividing line between goods and services is 
sometimes not so clear (could characterize 
in both ways) 

82

The General Agreement on Trade in 
Services (GATS)
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GATS:  Sectoral coverage 

 Business Services

 Communication

 Construction

 Distribution

 Education

 Environmental Services

 Health Related Services

 Financial Services

 Tourism

 Recreation, Culture, Sports

 Transport 

 Other Services

Universal coverage: 12 main sectors, about 
160 subsectors
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GATS applies to measures affecting trade in 
services at all government levels

Except:

• measures affecting air traffic rights and 
directly-related services

•Services supplied in exercise of 
governmental authority

GATS:  Scope, coverage, definition



Excluded from coverage under the GATS 

Air traffic rights:

 Excluded from coverage are measures affecting “traffic 

rights” and “services directly related to the exercise of 

traffic rights”.

 However, the GATS applies to:

(a) aircraft repair and maintenance;

(b) selling and marketing of air services;

(c) computer reservation systems. 
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Excluded from coverage under the GATS cont’d

Governmental Services

Excluded from coverage are “services 

provided in the exercise of governmental 

authority” which, in turn, are defined as 

services that are supplied “neither on a 

commercial basis, nor in competition with 

one or more service suppliers”. (Article I:3)
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Supply of services in 4 “modes”

• Art. I:2 provides that for purposes of the GATS, 
“trade in services” is defined as the “supply of 
a service” in any one of 4 “modes of supply”

1.Cross border

2.Consumption abroad

3.Commercial presence

4.Presence of natural persons
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Cross border supply - Mode 1
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Service

Supplier

Service 

Consumer

Service Supplier

supplies service

from territory of 

one Member

Service Consumer 

receives service

in territory of  any

other Member

Service supplied

into the territory

of another

Member



Consumption abroad - Mode 2
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Service

Supplier

Service 

Consumer

Service 

Consumer

Service supplied in territory 

of one Member to the service

consumer of another Member

Service Consumer receives

service in territory of supplier

Service Supplier

supplies service

in territory of 

one Member



Commercial Presence - Mode 3
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Service

Supplier

Service 

Consumer

Service supplier establishes a 

commercial presence in the 

territory of another Member

Any type of business 

or professional 

establishment

Service supplied 

through commercial 

presence



Natural Persons - Mode 4
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Service supplied through

presence of natural 

persons of a Member in 

territory of another Member

Service 

Consumer



General obligations under GATS

Apply regardless of any specific commitments

– MFN treatment (Art. II)
– Basic transparency provisions (Art. III)
– Availability of local remedies (Art. VI:2)
– Compliance of monopolies with MFN (Art. 

VIII:1)
– Various commitments to enter 

consultations
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GATS sector-specific commitments

Apply only where Members specifically undertake these 
commitments for identified sectors

Article XVI  (Market Access)

Except for six categories of measures, mainly quantitative in nature.

Article XVII  (National Treatment)

All (other) measures discriminating against services or service 
suppliers of any other Member.

Article XVIII  (Additional Commitments)

Non-discriminatory measures not falling under Article XVI or XVII.
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In practice

• Each Member decides which sectors it agrees to 
make subject to market access and national 
treatment obligations

• In its GATS schedule, it indicates the extent to 
which it undertakes the obligation for each of the 
4 modes of supply
– Full commitment

– Commitment with specified limitations

– No commitment (unbound)

– No commitment technically feasible
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TRIPS Agreement

• Most comprehensive multilateral agreement 
on intellectual property

• Incorporates substantive provisions of:

– Paris Convention (1967)

– Berne Convention (1971)

– Rome Convention (1961)

– Treaty on IP in Respect of Integrated Circuits 
(1989)



TRIPS Agreement

• Covers the following areas of intellectual 
property:
– Copyright and related rights

– Trademarks including service marks

– Geographical indications including appellations of 
origin, industrial designs

– Patents, including the protection of new varieties 
or plants

– Layout-designs of integrated circuits

– Undisclosed information, including trade secrets 
and test data



TRIPS Agreement – main features

• Enforcement provisions: 
– general principles applicable to IPRs

– Specifies enforcement procedures that Members 
must make available

• Dispute settlement
– Part of the integrated dispute settlement system 

of the WTO

– No unilateral action by Members is permitted 



TRIPS basic principles

• Freedom to determine the appropriate method 
of implementing the TRIPS Agreement

• National treatment and MFN treatment
• Does not address exhaustion of rights
• Objectives of protection and enforcement of IPRs
• Principles regarding public health and other 

public interest measures and to prevent abuse of 
IPRs by rights holders and practices which 
adversely affect the international transfer of 
technology



Trade Facilitation



Agreement on Trade Facilitation

• Inserted into Annex 1A of the WTO Agreement 
by a protocol of amendment adopted by the 
General Council on 27 November 2014

• Entered into force on 22 February 2017 (when 
2/3 of Members had ratified and deposited a 
valid acceptance instrument)

• Thailand ratified on 5 October 2015



Objectives of TFA

• Expedite the movement, release and 
clearance of goods

• Improve cooperation between customs and 
other authorities

• Enhance technical assistance and build 
capacity



Types of TF measures

• Transparency and appeals: e.g. publication, 
inquiry points, consultations and comment, 
advance rulings, appeals

• Import/Export /Transit fees and formalities: 
e.g. disciplines on fees or charges

• Transit: restrictions on fees and charges

• Customs cooperation: e.g information sharing 
on best practices



TFA implementation flexibilities

• Implementation linked to capacity

– Developed countries committed to implement immediately on 
entry into force

– Developing countries and LDCs only apply the substantive 
provisions as and when they committed to do so (transitional 
periods)

– Developing countries and LDCs can designate some 
commitments as requiring technical assistance/capacity building

– For Members’ notifications to WTO see 
http://www.tfafacility.org/notifications 



Government procurement

• When government agencies purchase goods 
and services with public resources and for 
public purposes to fulfil their functions

• Government procurement is specifically 
exempted from the main WTO agreements on 
goods and services (GATT Art. III:8a and GATS 
Art. XIII:1)



Agreement on Government Procurement

• Agreement on Government Procurement 1994: a 
“plurilateral” trade agreement (see Annex 4 of WTO 
Agreement) – 20 parties (48 Members) plus 32 
Member/observers (including Thailand)

• Fundamental aim is to mutually open up government 
procurement markets among parties to the GPA

• Based on principles of non-discrimination, transparency 
and procedural fairness

• Establishes rules requiring open, fair and transparent 
conditions in government procurement – but only for those 
government procurement activities covered by a party’s 
“schedule”



Revised Agreement on Government 
Procurement

• The GPA was revised in 2012 – led to the “Revised 
Agreement on Government Procurement”

– Adds government entities to the scope of the GPA 
and includes new services and other areas of 
public procurement in its expanded coverage

– Introduces new requirement to avoid conflicts of 
interest and to prevent corrupt practices

• Revised GPA entered into force on 6 April 2014 for the 
first 10 parties to have accepted the Protocol



Recap of the main WTO Agreements

• General Agreement on Tariffs and Trade 1994 (GATT)
• Agreement on Agriculture (AoA)
• Agreement on the Application of Sanitary and Phytosanitary 

Measures (SPS Agreement)
• Agreement on Technical Barriers to Trade (TBT Agreement)
• Agreement on Rules of Origin
• Agreements on various “trade remedies” (ADA, SCM, SG)

• General Agreement on Trade in Services (GATS)

• Agreement on Trade-Related Aspects of Intellectual Property Rights 
(TRIPS)

• Agreement on Trade Facilitation
• GPA (plurilateral not multilateral)



Recap of the basic WTO principles
• Freer trade:

– Through negotiations
– Convert protection (e.g. quotas and other restrictions affecting imports) to 

tariffs
– Gradually lower tariffs through progressive liberalization

• Non-discrimination: Most Favoured Nation
– Members cannot discriminate between trade partners.

– Every time a country lowers a trade barrier or opens up a market for any trading partner, it has 
to do so for the same goods (like products) or services from all WTO Members.

• Non-discrimination: National treatment
– Imported and domestic goods should be treated equally.

– Applies only when the product or service has entered the domestic market.

• Need for exceptions, escape valves, address fairness and other legitimate 
public policies (law and order, health, environment etc.)
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Overview and Panel Process

I. WTO Dispute Settlement Overview II. The Panel Stage

 WTO Functions
 Aims of the WTO Dispute Settlement
 Jurisdiction
 Main Actors
 Methods for dispute settlement
 Phases in the adjudication of WTO 

disputes

 Consultations
 Panel establishment
 Terms of reference
 Panel composition
 Multiple complainants
 Third parties
 Panel proceedings
 Function of panels (standard of review)
 Right to seek information
 Interim review
 Content of a panel report
 Adoption of a panel report
 Recommendations and suggestions
 Implementation
 Special and differential treatment



WTO DSS: OVERVIEW
- WTO FUNCTIONS -

 Administer and implement the WTO agreements

 Forum for negotiations

 Administer the Settlement of Trade Disputes

 Administer the Trade Policy Review Mechanism

 Cooperation with other I. O. (coherence)

 Technical assistance to developing countries



WTO DSS: OVERVIEW
- THE WTO AGREEMENTS -

Marrakesh Agreement establishing the 
World Trade Organization 

(WTO Agreement)

Annex 1

1A: MTAs on 
goods 

(GATT+13)

1B: GATS

1C: TRIPS

Annex 2

Dispute 
Settlement 

Understanding 
(DSU)

Annex 3

Trade Policy 
Review 

Mechanism

Annex 4

Plurilateral
Agreements



WTO DSS: OVERVIEW
- AIMS OF WTO DSS -

• Security and predictability in international trade (Art. 3.2 
DSU)

• Preserving Members’ rights and obligations  (Art. 3.2 DSU)

• Clarifying the existing provisions of the CA (Art. 3.2 DSU)

• Secure a positive solution to a dispute (Art. 3.7 DSU)

(Preferred outcome: mutually agreed solutions)



WTO DSS: OVERVIEW
- JURISDICTION -

 Scope

• All disputes between WTO Members on rights 
and obligations under the covered agreements.

• Covered Agreements → Appendix 1 to the DSU

 Nature

• Compulsory

• Exclusive

• Contentious



WTO DSS: OVERVIEW
- MAIN ACTORS -

 The DSB 

• Administers the WTO Dispute Settlement System
• Establishes panels (negative consensus)
• Adopts panel and Appellate Body reports (negative consensus)
• Maintains surveillance of implementation
• Authorises retaliatory measures (negative consensus)

 The parties

 The Panel

• 3-5 Members
• Ad hoc body

 The Appellate Body

• Standing body of 7 Members
• 4-year term

 The WTO and Appellate Body Secretariats



WTO DSS: OVERVIEW
- METHODS FOR WTO DS-

 Good offices, conciliation and mediation (Art. 5 DSU)

• Informal means of assisting in reaching a mutually acceptable
solution

• At any time after request for consultations / Parties’ agreement

 Arbitration (Art. 25 DSU)

• Parties’ agreement
• Notification to all Members
• Arbitration award subject to Arts. 21 and 22 DSU

 Adjudication (Arts. 6-19 DSU)

• Panel proceedings
• [Appellate review]



WTO DSS: OVERVIEW
- HOW DOES THE WTO DSS WORK?-

The Dispute Settlement Body,
All Members

Establishes No appeal? 
DSB adopts 
the report

DSB adopts 
the reports



WTO DSS: OVERVIEW

1) Consultations  (60 days)

2) Panel  (6-9 months)

3) Appellate Review  (60-90 days)

4) Adoption of the panel/AB report

5) Implementation



PANEL STAGE
- CONSULTATIONS -

 Diplomatic method of settling the dispute 

 Confidential → No involvement by the WTO Secretariat

 Members should attempt to obtain satisfactory adjustment 
on the matter before resorting to further action under the 
DSU

 “Without prejudice to the rights of any Member in further 
legal proceedings”

 Legal basis → Arts. XXII and XXIII GATT

 Time-frame:

• Day 10: response to request for consultations

• Day 30: Consultations start

• Day 60: if consultations fail, request for establishment of a panel 
can be made



PANEL STAGE
- CONSULTATIONS -

REQUEST FOR CONSULTATIONS

Form? In writing

To whom?
• Defendant
• Copy to the DSB and the relevant Councils and 

Committees

Legal basis?
• Art. 4 DSU (general consultation clause)
• Specific consultation clauses of the covered

agreement

Content?
• Identification of the measure
• Indication of the legal basis for the complaint

Circulation To all Members as document WT/DSXXX/1



PANEL STAGE
- CONSULTATIONS -

Third parties joining consultations

 Request filed under Article XXII of the GATT

• Substantial trade interest requirement

• Notification to the consulting parties and the DSB

• Within 10 days of the circulation of the request 
(WT/DSXXX/1)

 Respondent decides on substantial trade interest? 

• No review, but the Member can separately request 
consultations

 DSB only informed about the decision to accept



PANEL STAGE
- PANEL ESTABLISHMENT -

• Possibility to request establishment of a panel if 
the matter is not resolved in consultations

• Established by the DSB by negative consensus
(2nd DSB meeting), defendant cannot block (Art. 
6.1 DSU)

• Strict requirements for the request of the 
establishment of a panel (Art. 6.2 DSU)



PANEL STAGE
- PANEL ESTABLISHMENT -

REQUEST FOR THE ESTABLISHMENT OF A PANEL

Form? In writing

To whom?
• Addressed to the DSB
• Copy to the defendant

Legal basis?
• Art. 6.2 DSU 
• Specific dispute settlement clauses of the covered

agreement

Content?
• Indicate whether consultations were held
• Identify the specific measure at issue
• Brief summary of the legal basis of the complaint

Circulation To all Members as document WT/DSXXX/X



PANEL STAGE
- PANEL ESTABLISHMENT -

Content of the panel request 

IDENTIFY THE “SPECIFIC MEASURE AT ISSUE”

Definition of a measure

Any act or omission attributable to a WTO Member can be a 
measure of that Member for the purposes of dispute 
settlement proceedings

Measures may take the form of...

Laws, regulations, administrative instructions, specific 
application of laws etc (tariffs, quotas, anti-dumping/CVD 
measures, safeguards...)



PANEL STAGE
- PANEL ESTABLISHMENT -

Content of the panel request

BRIEF SUMMARY OF THE “CLAIMS”

Definition of a claim

A claim that the respondent party has violated, or nullified or 
impaired the benefits arising from, an identified provision of a 
particular covered agreement.

Requirement to identify the claims

Provide a summary – and it may be a brief one – of the legal 
basis of the complaint that is ‘sufficient to present the problem 
clearly’.



PANEL STAGE
- PANEL ESTABLISHMENT -

Content of the panel request 

SUFFICIENT TO PRESENT THE PROBLEM CLEARLY

• To sufficiently present the problem clearly, a complaining 
Member must "plainly connect the challenged measure(s) 
with the provision(s) of the covered agreements claimed to 
have been infringed” (Appellate Body Report, US -- OCTG, 
para. 162)

• "[o]nly by such connection between the measure(s) and 
the relevant provision(s) can a respondent "know what 
case it has to answer, and ... begin preparing its defence". 
(Appellate Body Report, Thailand – H-Beams, para. 88)



PANEL STAGE
- TERMS OF REFERENCE -

Standard terms of reference 

(unless the parties agree otherwise) 

-Art. 7 DSU-

1) To examine, in the light of the relevant provisions in (the covered 
agreement(s) cited by the parties to the dispute), the matter referred 
to the DSB by the complainant in (the request for the establishment 
of the panel)

2) To make such findings as will assist the DSB in making the 
recommendations or in giving the rulings provided for in that/those
agreement(s).



PANEL STAGE
- TERMS OF REFERENCE -

Reason for requiring precision in the panel request

ClaimsMeasures

Panel 
request

MATTER

Jurisdiction

Jurisdiction = scope of panel’s authority. Requiring precision ensures 
due process is upheld.



PANEL STAGE
- PANEL COMPOSITION –

 DSU Article 8

 No permanent panels / panelists, ad hoc

 Indicative list of panelists (WT/DSB/44/Rev.34)

 Secretariat proposes nominations, parties can 
oppose for compelling reasons

 Well-qualified government and/or non-
governmental individuals

 If disagreement: Selection by the WTO Director-
General (at the request of complainant or 
defendant)



PANEL STAGE
- MULTIPLE COMPLAINTS -

Where more than one Member requests the establishment

of a panel on the same subject matter? 

- Art. 9 DSU-

 “Whenever feasible”, a single panel  (not mandatory)

 If not feasible - The same persons as panelists “to the greatest 

extent possible”, harmonization of timetables



PANEL STAGE
- THIRD PARTIES -

 Art. 10 DSU

 “Substantial interest”

 Practical problem: No DSU deadline!

• In practice Members notify their “substantial interest” at 
the DSB meeting at which the Panel is established

 Third parties have limited rights to participate:

• Right to receive the first written submissions 

• Right to make written submissions to the panel

• Right to be heard by the panel

• Enhanced third-party rights? Granting within the “sound 
discretion of the panel”



PANEL STAGE
- STAGES OF PANEL PROCEEDINGS -

 Organizational meeting

 The “rules of procedure” for the Panel to follow? See Art. 12 DSU 
and Working Procedures (Annex 3 to the DSU)

 Timetable for the proceeding 

 Written submissions and in person meetings (confidential 
unless parties agree to open to public)

 Issuance of a “descriptive part” (confidential)
 An “interim review” stage (confidential)
 Final report issued to parties (confidential)

• Translation into the other official languages 

 Final report circulated to all Members (public)



PANEL STAGE
- PANEL PROCEEDINGS -

Practical evolution of WPs and Timetable for the Panel’s 
work –

Procedures  not covered in Appendix 3! 

 Third-party session 

 Open hearings

 Preliminary rulings

 Additional protection of confidential information 
(BCI/SCI)

 Executive summaries

 Questions / responses to questions / comments on 
responses to questions

 Enhanced third-party rights



PANEL STAGE
- PANEL PROCEEDINGS -

Confidentiality

-Arts. 14 and 18 DSU-

 Panel procedures are confidential

• Panel usually meets in closed session, however new 
development: open hearings!

• Deliberations and documents submitted to the panel are 
kept confidential

• Parties may disclose statements of their own positions 
(practice: parties’ official websites)

 Possibility for additional protection of business confidential 
information



PANEL STAGE
- FUNCTION OF PANELS -

 Art. 11 DSU

 Panel is required to make an “objective 
assessment of the matter”
• To assist the DSB in discharging its responsibilities under 

the DSU and the covered agreements

 Panels should also consult regularly with the parties 
to:
• Give them adequate opportunity to develop a mutually 

satisfactory solution



PANEL STAGE
- FUNCTION OF PANELS -

OBJECTIVE ASSESSMENT OF THE MATTER

 Objective assessment of:

• The facts of the case

• The applicability of the relevant covered

agreements

• The conformity of the measure at issue with the 

relevant covered agreements

 More deferential standard of review under Art. 17.6 ADA



PANEL STAGE: FUNCTION OF PANELS 
(FACT-FINDING BY PANELS)

Objective assessment of the facts

 Objective assessment of the facts – when 
reviewing factual determinations made by 
domestic authorities or bodies:

• Neither de novo review
• Nor total deference

 Constrained by Art. 11 DSU



PANEL STAGE
- FUNCTION OF PANELS -

Objectivity always!

 The Panel is entitled to seek information and advice from 
experts and from any other relevant source ...

 To help it understand and evaluate the evidence submitted and 
the arguments made by the parties

 But not to make the case for a complaining party or to rule 
in favour of a complaining party which has not made out its 
own case

 Must clarify the provisions of the WTO Agreement in accordance 
with customary rules of interpretation of international law.



PANEL STAGE
- FUNCTION OF PANELS -

Panel is not limited by the arguments of parties or
third parties when making an objective assessment

of the matter

Nothing in the DSU limits the ability of a panel:

 To freely use the arguments submitted by the 
parties;

 To develop its own legal reasoning to support its 
own findings and conclusions



PANEL STAGE
- RIGHT TO SEEK INFORMATION -

 See Art. 13 DSU

 Members should respond to any request for 
information from the panel

 The Panel’s right to seek information and technical 
advice

• Including from technical/scientific experts

• See DSU Appendix 4, SPS Article 11, TBT Article 
14 

 Issue: “amicus curiae” submissions from non-Members 
who are not a party or third party?

• Panels have the authority to accept and consider 
(but need not do so)



PANEL STAGE
- INTERIM REVIEW STAGE -

 See Art. 15 DSU

 Descriptive part of the report

• Parties may comment

 Interim report (a draft of the report, including all of 
the findings)

• A party may submit a written request to the panel to 
review particular aspects of the interim report

 Possibility of a further meeting to discuss issues arising
in the interim review process

 Final panel report reflecting the parties’ comments is
then sent to the parties



PANEL STAGE
- CONTENT OF THE PANEL REPORT -

 Art. 12.7 DSU

 Panel Report shall set out:

• Findings of fact

• Applicability of relevant provisions

• Basic rationale behind findings and 
recommendations

 Sections:

• Descriptive part: Intro + Facts + Arguments

• Requests for findings

• Interim review

• Findings, recommendations



PANEL STAGE
- ADOPTION OF PANEL REPORTS -

 Art. 16 DSU

 First issued to the parties (as the “final report”)

 Once translated into the working languages of the 
WTO, report is then circulated to all Members as 
WT/DSXXX/R

 Panel reports not considered for “adoption” (by 
the DSB) until 20 days after circulation

 Adoption by the DSB will occur:

 within 60 days of circulation (unless there is a “negative 
consensus” not to adopt) or if a party appeals the report to 
the Appellate Body



PANEL STAGE
- RECOMMENDATIONS AND SUGGESTIONS -

 Art. 19 DSU

 If the Panel finds a violation of a provision of 
a covered agreement, it makes a 
recommendation “that the Member bring the 
measure into conformity”
• May possibly also suggest what should be done

 If no violation (but impairment), mutually 
satisfactory adjustment



PANEL STAGE
- IMPLEMENTATION -

 How long does a Member have to “bring its measure into
conformity”?

 “Reasonable period of time”

 How does one determine what a “reasonable period of time” is?

 By agreement between the parties; or

 As determined through an arbitration process.

 What happens if the complaining party disagrees that the
responding party has in fact brought its measure into conformity? 
 May seek a “compliance proceeding” to answer the question

 If a responding party fails to comply? 

 Complaining party may seek authority from the DSB to
temporarily withdraw concessions (retaliate) against the
responding party



- SPECIAL AND DIFFERENTIAL TREATMENT-

 Consultations: 
• Members should give special attention to the particular 

problems and interests of developing countries (DSU Article 
4.10)

• Extending consultation periods and according “sufficient time” 
to prepare argumentation 

 Panel composition: panelist from developing country Member 
(DSU Article 8.10) 

 Panel report: Panel to explain how it took account of S&D 
provisions raised (DSU Article 12.11)

 All stages: 
• Members “shall give” particular consideration to the special 

situation of LDCs 

• Additional legal advice from the WTO Secretariat 



APPEALS PROCESS

 History and composition of the Appellate Body (AB) 

 Initiation of appellate review process (deadlines)

 Who can appeal?

 Why appeal?

 Third participants in appellate review

 What can be appealed?

 Working procedures for appellate review 

 Timetable for appellate review process

 Appellate review process

 Content of AB report

 Adoption of panel and AB reports

147



History and composition of the Appellate Body

Innovation of Uruguay Round negotiations
Established in 1995
Governed by Article 17, DSU
Standing body of 7 Members 
DSB-appointed (positive consensus) based 

on Members’ nomination
AB Membership to be broadly 

representative of WTO membership
Serve 4-year term, renewable once 
Part-time job
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History and composition of the Appellate Body 
(cont’d.)

Qualifications of AB Members: 
Persons of recognised authority

Demonstrated expertise in international law, 
trade and covered agreements subjects 
generally

Unaffiliated with any government

No conflict of interest (continuing obligation)
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History and composition of the Appellate 
Body (cont’d.)

 The 7 ABMs elect one as Chairman to serve a term of 1-2
years to manage internal functioning of Appellate Body

 3 of the 7 ABMs serve on each appeal, forming a “Division”,
and 1 of the 3 Division Members is chosen as the
“Presiding Member” who coordinates the overall conduct
of the appellate proceeding, chairs the oral hearing and
meetings related to that appeal, and coordinates the
drafting of the Appellate Body reports

 ABMs who are citizens of Members involved in disputes as
parties or third parties are not excluded from a Division.
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Initiation of appellate review process –
deadline for filing appeal

Circulation of panel 
report

Day 0

No appeal – panel 
report adopted

Day 60 

Considered for 
adoption

Day 20

 Panel report not considered for adoption until 20 days 
after circulation (Article 16.1, DSU)

 DSB adoption within 60 days of circulation (negative 
consensus) (Article 16.4, DSU)

 Appeals must be filed no later than 60 days after Panel 
report is circulated to Members (Article 16.4, DSU)



Who can appeal?

 Appeal only open to the parties to a dispute

 First party to initiate an appeal – appellant

 Party responding to that appeal – appellee

 Second party to initiate an appeal – “other” appellant

 Party responding to that appeal – “other” appellee

 Third parties cannot initiate appeals
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Why appeal?

 The Appellate Body shall hear appeals from panel cases. (Article 17.1, 
DSU)

 But why appeal?
 “Second bite at the apple”:

Party may believe that the panel’s findings or 
interpretation is wrong.

Party may wish to exhaust all possibilities.
Responding Member may wish to take full advantage of 

DSU time-frames to keep potentially WTO-inconsistent 
measure in place

 Appeal for systemic reasons

Concerns regarding the implications of the panel’s ruling 
for other cases or interests.

Party may wish to develop case law on a certain issue 
that has yet to be developed.
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Third participants in appellate review

Referred to as third participants 

Only Members that were third parties at 
panel stage 

Have a right to file written submissions and 
to participate in the oral hearing
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What can be appealed?

 Under Article 17.6 of the DSU, appeals are limited to: 

 “issues of law covered in the panel report; and

 legal interpretations developed by the panel” 

 Examples: A panel’s interpretation of a legal provision in a covered 
agreement, a panel’s application of the law to the facts, a panel’s 
assessment of the consistency of a measure with the law

 In principle, a panel’s factual findings are outside the scope of appellate 
review… but can appeal Panel’s failure to “make an objective 
assessment” as required by Article 11 of the DSU which can include the 
Panel’s assessment of the facts
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What can be appealed? (Issues of fact?)

 Whether the panel has made an objective assessment of the 
facts of the case is a legal question (Article 11, DSU)

Article 11 of the DSU: “[A] panel should make an 
objective assessment of the matter before it, 
including an objective assessment of the facts of the 
case and the applicability of and conformity with the 
relevant covered agreements”

Under Article 11 of the DSU, a panel is required to 
“consider all of the evidence before it, determine its 
weight, assess its credibility, and ensure that its fact 
findings have a proper basis in that evidence. (China 
– Rare Earths)
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What can be appealed? (Issues of fact?) (cont’d.)

 The Appellate Body has said that it would not “interfere 
lightly” with a panel’s fact-finding authority. Rather, for a 
claim under Article 11 of the DSU to succeed, the AB “must 
be satisfied that the panel has exceeded the bounds of its 
discretion, as the trier of facts.” (China – Rare Earths)

 “Not every error allegedly committed by a panel amounts to 
a violation of Article 11 of the DSU, but only those [errors] 
that are so material that “taken together or singly”, they 
undermine the objectivity of the panel’s assessment of the 
matter before it.” (China – Rare Earths)
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What can (and can’t) be appealed –
examples

158

A finding on the alcoholic content of rum and vodka? 

Whether rum and vodka “like products” within the meaning of Article III:2 
of GATT 1994? 

The evidentiary value the panel attached to a scientific study? 

 The definition of the term “treatment no less favourable” defined under 
Article III:4 of the GATT 1994?

Whether a Member’s municipal law is consistent with its WTO 

obligations?

Whether consumers associate a name with a particular product? 

FACT

MIXED ISSUE OF LAW AND FACT  

MIXED ISSUE OF LAW AND FACT

ISSUE OF LAW

ISSUE OF LAW

FACT



“Division of functions”

Legal 
interpretation

Application 
of law to facts

Fact finding Panel

Panel

Panel

Appellate 
Body?

Appellate 
Body



Day 0 Notice of Appeal and Appellant’s 
Written Submission

Day 5 Other Notice of Appeal and Other Appellant’’s 
Written Submission 

Day 18 Appellee’s submission

Day 21 Third participants’ written submissions

Day 30 - 45 Oral Hearing, Post Mortem, and Exchange of Views

Day 60 - 90 Circulation of the Appellate Body Report

Day 90 - 120 DSB Meeting to Adopt Panel and Appellate Body 
Reports

Appeals calendar
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Appellate review process – notice of 
appeal

Form? • In writing

To whom?
• Notify DSB of decision to appeal
• Simultaneous Notice of Appeal to AB Secretariat

Content?
• Title of appealed report
• Name of party filing the notice of appeal 
• Service address, telephone, fax
• Brief statement of the nature of appeal

Circulated • DSB Notification: To Members as document 
“WT/DSXXX/XX”



Appellate review process – content of the 
notice of appeal

 Brief statement of the nature of the appeal:

Alleged errors in the issues of law and legal 
interpretation

List of the legal provision(s) of the covered 
agreements with respect to which the panel is 
alleged to have erred

Indicative list of the paragraphs of the panel report 
containing the alleged errors (without prejudice to 
refer to the other paragraphs)

 Sufficiency of notice of appeal
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Appellate review process – oral hearing

 Time limits for oral statements are set by presiding 
Member of the AB Division hearing the appeal

 The 3 members forming the AB Division preside over the 
hearing

 The AB Division asks questions at the hearing (questions 
not provided to participants beforehand)

 Appeal proceedings are usually closed to the public, with 
some exceptions where the parties agree: Continued 
Suspension; Airbus; Boeing; Australia – Apples; COOL; Seals

163



Appellate review process – oral hearing (cont’d.)

Participants and third participants may 
make opening and closing statements 
during the hearing

Participants and third participants may also 
make interventions and answer questions 
posed by the Division
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The internal appellate review process – Post 
mortem & “exchange of views”

Division of 3 members handling appeal 
discuss oral hearing

They then “exchange views” with the other 
AB members (principle of collegiality) 

Consensus decision-making, although there 
is the possibility of anonymous dissent
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Content of Appellate Body reports

Article 17.13, DSU – AB may:
Uphold 

Modify 

Reverse legal findings or conclusions of panel

Practice, content of AB report: 
 Introduction 

 Arguments of parties and third participants 

 Issues raised in appeal 

 Findings 

 Conclusion (Recommendations)
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Appellate review process – completing the 
legal analysis

 No mechanism in the DSU to “remand” the dispute back to the Panel to 
decide based on a corrected legal interpretation

 Therefore, where the AB overrules a Panel, to ensure a positive solution to 
the dispute (Article 3.7, DSU); and to provide a prompt solution to 
disputes (Article 3.3, DSU) it may decide to “complete the legal analysis”

 When may AB complete legal analysis? 
 To resolve issues not addressed by the Panel
 To apply different legal interpretation/reasoning to the facts 

 Requires the following:
 Sufficient factual findings or uncontested factual evidence
 Compliance with due process (can’t address issues not argued before 

the panel or in the parties’ submissions)
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Content of AB report - recommendations

Recommendations:
 Member to bring measure into conformity with the relevant covered 

agreement (Article 19.1, DSU)

 “The first objective of the dispute settlement mechanism is to secure 
the withdrawal of the measures concerned if these are found to be 
inconsistent with the provisions of any of the covered agreements.” 
(Article 3.7, DSU)

“The provision of compensation should be resorted to only if the 
immediate withdrawal of the measure is impracticable and as a 
temporary measure pending the withdrawal of the measure which is 
inconsistent with a covered agreement.” (Article 3.7, DSU)

“The last resort … is the possibility of suspending the application of 
concessions or other obligations under the covered agreements on a 
discriminatory basis vis-à-vis the other Member, subject to 
authorization by the DSB of such measures.” (Article 3.7, DSU)
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Adoption of panel and AB reports

Circulation of AB 
report

Day 60-90

Panel/AB reports 
adopted

+ 30 days

 Recent complex disputes have led to temporary delays 
to this timetable

 67% of panel reports have been appealed (as of 
December 2018)



Outcome of Appeals

17%

80%

3%

upheld
modified
reversed



Adoption by DSB + DSB Recommendation

• If violation(s) found, Panel and AB Report will contain a 
recommendation that the responding Member “bring the 
measure into conformity” with the WTO agreement(s) at 
issue (Art. 19.1, DSU) 

• Upon adoption of Panel / AB report by the DSB, this 
becomes the “recommendations and rulings of the DSB” 
(Art. 21.1, DSU)

• Within 30 days of adoption, respondent must inform DSB 
of its intentions to comply with DSB’s recommendations 
and rulings. (Article 21.3, DSU)



What Constitutes “Compliance” with DSB 
recommendations and rulings?

What does respondent have to do to “bring the measure into 
conformity with the covered agreements”?

 Depends on the nature of the violation(s) found to exist

 Could be:

• Withdrawal of measure (this is the first objective of the dispute 
settlement mechanism) 

• Modification of measure (to remove WTO-inconsistency) is also 
possible

• Finding a new (WTO-consistent) basis for the same measure



“Reasonable period of time” to comply?

 If “impracticable to comply immediately”, then entitled to 
reasonable period of time 

 Determination of “reasonable period of time” for 
implementation:

- The period of time proposed by the Member concerned and 
approved by the DSB; (Article 21.3(a), DSU) or
- A period of time mutually agreed by parties to the dispute 
within 45 days after the date of adoption (Article 21.3(b), 
DSU); or
- Determined through binding arbitration within 90 days 
after the date of adoption of the DSB’s recommendations and 
rulings (Article 21.3(c), DSU)



Reasonable period of time

The “reasonable period of time” should be 
the “shortest period possible within the legal 
system of the Member” to implement the 
recommendations and rulings of the DSB

The particular circumstances of the case                    
must be taken into account

Not the role of an arbitrator under Article 
21.3(c) to identify how to implement 



Reasonable period of time

 When implementation requires legislative action, the 
“reasonable period of time” required may be longer 
than in cases where only administrative action is 
required to amend guidelines or procedures or to 
remedy the deficiencies in particular determinations;

 The complexity of the proposed implementation can 
be a relevant factor

Guideline in Article 21.3(c) not to exceed 15 months

Average to date 11.5 months

Longest to date 15 months

Shortest to date 6 months



Disagreements regarding compliance

What happens if there is a disagreement as to the existence 
or WTO-consistency of measures taken to comply? Such 
dispute shall be decided through recourse to these dispute 
settlement procedures. (Article 21.5, DSU)

Use same panelists where available 

Compliance panel report to be circulated within 90 days

Appeal permissible

The “sequencing” issue : Articles 21.5 and 22.6



Compensation

 If the respondent does not bring the measure into conformity within 
the “reasonable period of time” (RPT), then the respondent shall, no 
later than the expiration of the RPT, negotiate with the complainant to 
develop  a mutually acceptable compensation, (Article 22.2, DSU)

 Compensation should be resorted to only if the immediate withdrawal 
of the measure is impracticable and as a temporary measure pending 
the withdrawal of the inconsistent measure. (Article 3.7, DSU)

 Compensation is not preferred to bringing the measure into 
conformity with the covered agreements. (Article 22.1, DSU)

 Compensation is prospective, voluntary, and measured according to the 
level of nullification and impairment; could be tariff concessions; and 
must comply with MFN.



Suspension of concessions or other obligations

 If no satisfactory compensation is agreed upon within 20 days after the 
expiry of the RPT, the complainant may request authorization from 
the DSB to suspend the application of concessions. (Article 22.2, 
DSU)

 In considering what concessions or other obligations to suspend, the 
complainant shall apply the following procedures:

 As a general principle (and first option), suspend concessions in the 
same sector as that in which the panel / AB found violation or 
nullification or impairment (Article 22.3(a), DSU); or

 Suspend concessions in other sectors under the same agreements 
(Article 22.3(b), DSU); or

 Suspend concessions under another covered agreement (Article 
22.3(c), DSU).



Suspension of concessions or other 
obligations

“[The] level of suspension of concessions or 
other obligations … shall be equivalent to the 
level of the nullification or impairment” (Article 
22.4, DSU)

Arbitration in the event of disagreement 
(Article 22.6/22.7, DSU)



Calculating level of nullification or 
impairment

Annual figure

Prospective only (not past trade lost)

Simple ‘trade effects’ approach: Compare: (i) 
current $ value of exports with (ii) the 
hypothetical $ value of exports that would have 
been taking place had compliance occurred at the 
expiry of the reasonable period of time. 

Indirect effects? Multiplier effect?  



Arbitrations – Article 22.6, DSU

Where a Member concerned fails to bring the 
measure found to be WTO-inconsistent into 
compliance within the RPT determined through 
Article 21.3 of the DSU, the DSB, upon request, shall 
grant authorization to suspend concessions or 
other obligations within 30 days of the expiry of the 
RPT unless the DSB decides by consensus to hear the 
request.

But if the Member concerned objects to the level of 
suspension proposed, or claims that the rules and 
procedures outlined in Article 21.3 were not followed 
by the complainant, the matter shall be referred to 
arbitration.
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WTO basic obligations

• Border measures (tariffs, quantitative 
restrictions)

• Non-discrimination obligations 

– Most-favoured nation (MFN)

– Non-discrimination

• Exceptions/justifications



Border measures

• Tariffs: Article II of the GATT 1994

• See Article II:1(a):

– Each contracting party shall accord to the 
commerce of the other contracting parties 
treatment no less favourable than that provided 
for in the appropriate Part of the appropriate 
Schedule annexed to this Agreement



Border measures – tariffs cont’d

• Article II:1(b) of GATT 1994: The products described in Part I 
of the Schedule relating to any contracting party, which are 
products of territories of other contracting parties, shall, on 
their importation into the territory to which the Schedule 
relates, and subject to the terms, conditions or qualifications 
set forth in that Schedule, be exempt from ordinary customs 
duties in excess of those set forth and provided therein.  
Such products shall also be exempt from all other duties or 
charges of any kind imposed on or in connection with the 
importation in excess of those imposed on the date of this 
Agreement or those directly and mandatorily required to be 
imposed thereafter by legislation in force in the importing 
territory on that date



Tariff schedules and tariff bindings

Tariff item 

number

Description of 

product

Bound rate of 

duty

1 2 3

0207.10 Fresh, chilled or 

frozen poultry

60%

0210 Salted meat 15.4%



WTO cases on Art. II

• EC – Customs Classification of Chicken Cuts
– EC tariff bindings on “fresh, chilled or frozen 

poultry”: 40-60% ad valorem

– EC tariff bindings on “salted meat”: 15.4% ad 
valorem

– Could the EC reclassify frozen, boneless chicken 
cuts to which salt has been added as frozen 
poultry that was subject to tariffs of 40-60% ad 
valorem?



WTO cases on Art. II

• Peru – Agricultural Products

• Peru’s tariffs on certain ag. products were bound at 68% ad 
valorem

• Peru additionally imposed duties according to a price range 
system (when recent av. international prices go below av. 
international prices over a 5 year reference period)

• The PRS duties and ad valorem duties could not exceed Peru’s 
bound tariff rate

• Were the PRS duties “ordinary customs duties” or “other 
duties or charges” under Art. II:1(b) of GATT 1994?  



WTO cases on Art. II

• Peru – Agricultural Products cont’d

Panel had found the PRS duties were “variable import levies” (or 
similar to them) within meaning of footnote 1 to Art. 4.2 of 
Agreement on Agriculture

Under Art. 4.2 of the AoA, such measures had been required to 
be converted into ordinary customs duties (therefore the PRS 
duties were inconsistent with Art. 4.2 of the Agreement on 
Agriculture)

Structure and logic of footnote 1 to the AoA is such that a 
variable import levy cannot be an ordinary customs duty



Art. II:2 exceptions

Nothing shall prevent a Member imposing at the 
time of importation:

(a) A charge equivalent to an internal tax 
imposed consistently with Art. III:2 in 
respect of a like domestic product

(b) Any anti-dumping or countervailing duty 
applied consistently with Art. VI



Recent topical issues 

• U.S. steel and aluminium tariffs implemented under 
Section 232 of the U.S. Trade Expansion Act 1962

• Ongoing panels requested by China, Turkey, the EU, 
Norway, Russia, Canada and Mexico referring to 
(among other things) consistency with Article II of 
the GATT 1994



Border measures cont’d - Quantitative 
Restrictions

• How do governments try to protect their 
domestic industries from import competition?

– Production subsidies to domestic industry

– Tariffs on imports of competing products

– Import quotas on competing products

– Voluntary export restraints

– Discriminatory domestic regulations



Art. XI:1 of the GATT

• No prohibitions or restrictions other than 
duties, taxes or other charges, whether made 
effective through quotas, import or export 
licenses or other measures, shall be instituted 
or maintained by any contracting party on the 
importation of any product of the territory of 
any other contracting party or on the 
exportation or sale for export of any product 
destined for the territory of any other 
contracting party.



What is a “restriction” on importation? 

• India – Autos

– “trade balancing” requirement imposed on 
importers of automotive parts

– Auto manufacturers had to agree to export out of 
India cars equal in value to imports into India of 
automotive kits as part of approval for 
importation of auto kits

– Panel: any form of limitation imposed on, or in 
relation to, importation constitutes a “restriction 
on importation” within the meaning of Art. XI:1.



Restrictions on importation cont’d

• Colombia – Ports of Entry
– Certain textiles, apparel and footwear from Panama and 

Colon Free Zone temporarily limited to only 2 out of 11 of 
Colombia’s 26 ports that process textiles

– Panel: Although not a quota or import licence, if it has 
identifiable negative consequences on importation, will be 
a “restriction” within meaning of Art. XI:1

– Ports of entry measure negatively affects competitive 
opportunities for Panamanian imports



Restrictions on importation cont’d

• Indonesia – Import Licensing Regimes
- US and NZ challenges to numerous elements of Indonesia’s import licensing 

regime for horticultural and animal products

- Processes for licensing of imports did not involve a “duty, tax or other charge” and 
therefore fell within the scope of Article XI:1 of the GATT 1994

- Various aspects of the measures had a limiting effect on importation 

– Limited application windows and validity periods for import approvals

– Terms of the approvals had the effect of an import quota, because they essentially fixed 
the amount and type of product that could be imported in each validity period

– Indonesia controlled importation of some products during the Indonesian harvest 
periods for the products by withholding approvals, leading to reduced importation at 
certain times

– Requirement that importers own storage facilities with sufficient capacity to hold the 
volume they wished to import was an explicit limitation on volume of imports

– Restrictions on importers selling direct into Indonesian market increased costs of 
importers

– Sufficiency requirements were effectively a quantitative restriction



Restrictions on “exportation” - export 
quotas/voluntary export restraints

• Argentina – Bovine Hides

– Art. XI:1 applies to de facto as well as de jure
restrictions

– It may be difficult to establish de facto export 
restrictions as an evidentiary matter

– Q: would this case be decided in the same way 
today?



Exception to Art. XI:1 – Art. XI:2

• XI:2(a) – Export prohibitions or restrictions 
temporarily applied to prevent or relieve 
critical shortages of foodstuffs or other 
products essential to the exporting Member

• China – Raw Materials: AB said the restriction 
or prohibition must be of limited duration and 
not indefinite. Art. XI:2(a) exempts measures 
applied for a limited duration, to bridge a 
passing need.



Export tariffs (taxes) are generally not 
regulated under GATT 1994

• Art. XI prohibits prohibitions or restrictions on 
importation or exportation, other than taxes 
and duties (e.g. tariffs)

• Art. II applies to import tariffs (can impose up 
to “bound” level)

• But there is no equivalent regarding export 
tariffs/duties – so not regulated

• Unless in a specific Member’s accession 
protocol: China – Raw Materials



Non-discrimination obligations

• Most-favoured nation principle (MFN)

• National treatment principle



Most favoured nation principle

Art. I:1, II:1(a) of the GATT

Art. II of the GATS



Art. I:1 of the GATT

• With respect to customs duties and charges of any kind 
imposed on or in connection with the importation or 
exportation or imposed on the international transfer of 
payments for imports or exports, and with respect to the 
method of levying such duties and charges, and with respect 
to all rules and formalities in connection with importation and 
exportation, and with respect to all matters referred to in 
paragraphs 2 and 4 of Article III,* any advantage, favour, 
privilege or immunity granted by any contracting party to 
any product originating in or destined for any other country
shall be accorded immediately and unconditionally to the 
like product originating in or destined for the territories of 
all other contracting parties



Art. I:1 of GATT requires MFN 
treatment with respect to:

• Customs duties and charges of any kind 
imposed on or in connection with importation 
or exportation, or imposed on the 
international transfer of payments for imports 
or exports

• Method of levying such duties and charges

• All rules and formalities in connection with 
importation or exportation

• Matters referred to in Arts. III:2 and III:4



MFN – operative principle

• Any advantage, favour, privilege regarding those four 
areas

• Granted by any WTO Member to any product 
originating in or destined for any other country 
(whether or not a WTO Member)

• Must be accorded immediately and unconditionally

• To “like products”

• Originating in or destined for all other WTO 
Members 



“Advantage”

• Applies to cases of explicit discrimination 
between products based on their country of 
origin

• Can also include procedural requirements or 
practices

• Also covers indirect discrimination where the 
origin distinction is implied rather than 
expressed – e.g. Belgian Family Allowances 
case



Covers de facto as well as de jure 
discrimination

• Canada – Autos

– Duty free access for automobiles of manufacturers 
that met certain conditions

– Conditions appeared on their face to be “origin 
neutral” (i.e. did not explicitly discriminate 
between countries)

– But Panel looked at how they would operate in 
practice



Rules and formalities in connection with 
importation

• US – Poultry
– S.727 of the US appropriations legislation: None of the 

funds made available in this Act may be used to establish 
or implement a rule allowing poultry products to be 
imported into the United States from the People‘s Republic 
of China

– China: all WTO Members besides China can export poultry 
to the US once they successfully satisfy the equivalency 
process

– Was S.727 of the US appropriations legislation a measure 
subject to Art. I:1?



US – Poultry cont’d

– “in connection with importation” encompasses not only 
measures that relate directly to importation, but could also 
include measures that relate to other aspects of 
importation or have an impact on importation

– S.727 is therefore subject to Art. I:1

– Opportunity to export poultry to US once WTO Members 
satisfy equivalency standards is an “advantage”

– S.727 prevents US from extending this advantage to China 
and thus violates Art. I:1

– (also violated Art. XI:1)



Scope of MFN obligation depends on scope 
of “like products”

• Tariff classifications

• Similarity of physical characteristics

• Properties,nature and quality

• End use 

• Consumer tastes and habits

• Directly competitive or substitutable in the 
market place based on objective 
measurements such as cross-elasticities of 
demand



Like products in the context of Art I:1

• “Tariff negotiations are a process of reciprocal 
demands and concession, of “give and take.”  It is 
only normal that importing Members define their 
offers (and their ensuing obligations) in terms which 
suit their needs.  On the other hand, exporting 
Members have to ensure that their corresponding 
rights are described in such a manner in the 
Schedules of importing Members that their export 
interests, as agreed in the negotiations, are 
guaranteed” – AB in EC – Computer Equipment



National treatment

Art. III of GATT



Relationship with Arts. II and XI of the 
GATT 1994

• Art. II – no customs duties above the “bound 
rate” in a Member’s tariff schedules

• Art. XI – no restrictions on importation besides 
tariffs



Art. III GATT

• Once imports have paid tariffs and are inside 
an importing Member’s economy, they must 
be treated in the same way as domestic like 
products

• i.e., can’t circumvent Art. II and Art. XI by then 
subjecting imports to discriminatory internal 
taxes, charges, regulations



Art. III:1

• The contracting parties recognize that internal taxes 
and other internal charges, and laws, regulations 
and requirements affecting the internal sale, 
offering for sale, purchase, transportation, 
distribution or use of products, and internal 
quantitative regulations requiring the mixture, 
processing or use of products in specified amounts 
or proportions, should not be applied to imported or 
domestic products so as to afford protection to 
domestic production*



Ad note to Art. III

• Interpretive note to Art. III*

“Any internal tax or other internal charge, or any law, regulation 
or requirement of the kind referred to in paragraph 1 which 
applies to an imported product and to the like domestic 
product and is collected or enforced in the case of the 
imported product at the time or point of importation, is 
nevertheless to be regarded as an internal tax or other 
internal charge, or a law, regulation or requirement of the 
kind referred to in paragraph 1, and is accordingly subject to 
the provisions of Article III.”



When is a measure subject to Art. II 
and XI vs. Art. III?

• China – Autos

– Bound tariffs for automobile parts = 10%

– Bound tariffs for automobiles = 25%

– 25% “charge” on imported automobile parts used 
in production/assembly of vehicles sold in 
domestic market in China

– Thresholds set for limits of imported parts to be 
used before all parts would be subject to 25% 
charge 



China – Autos cont’d

• Was the 25% “charge” a customs duty (Art. II) or an 
internal tax (Art. III)?

• Appellate Body: it was an internal charge under Art 
III

– Ordinary customs duty: obligation to pay must accrue at 
moment of, and by virtue of “importation”; VS

– Art. III charges: obligation to pay triggered by an internal 
factor such as distribution, sale, use or transportation of 
the imported product once inside the importing Member



Factors considered

• Obligation to pay accrued internally after auto parts were 
assembled into vehicles in China

• Charge imposed on automobile manufacturers (in China) 
rather than importers

• Imposition of charge on auto parts based on their use in 
vehicle rather than on importation as auto parts

• Identical parts imported at same time but used in a different 
vehicle/configuration would be subject to different treatment

• It wasn’t the declaration at importation, but after 
incorporation into a finished vehicle that determined whether 
the 25% charge would be applied



Specific obligations under Art. III

• Art. III:2 – Internal taxation

– 2 sentences, 2 distinct obligations

– if the measure is a tax, analyse under Art. III:2

• Art. III:4 – all laws, regulations and requirements 
affecting internal sale, purchase, transportation, 
distribution, use

– If the measure is something other than a tax, analyse 
under Art. III:4



Internal Taxation: Art. III:2

• Art. III:2  First sentence:

– The products of the territory of any contracting 
party imported into the territory of any other 
contracting party shall not be subject, directly or 
indirectly, to internal taxes or other internal 
charges of any kind in excess of those applied, 
directly or indirectly, to like domestic products



Art. III:2 First Sentence

• Two tier test of consistency

(a) Are the imported and domestic products “like products”?

(b) Is the imported product taxed “in excess of” the domestic 
product?

• “Like product” – construed narrowly



Art. III:2 Second Sentence

• Art. III:2 Second Sentence

– Moreover, no contracting party shall otherwise 
apply internal taxes or other internal charges to 
imported or domestic products in a manner 
contrary to the principles set forth in paragraph 1*

• Also interpretive note (Ad note Art. III)



Art. III:2 Second Sentence

• Ad note:

– “A tax conforming to the requirements of the first 
sentence of III:2 would be considered to be 
inconsistent with the provisions of the second 
sentence only in cases where competition was 
involved between, on the one hand, the taxed 
product and, on the other hand, a directly 
competitive or substitutable product which was 
not similarly taxed.”



Art. III:2 Second Sentence

• Second sentence of Art. III:2 sets out a three tier test of 
consistency:

1. Are imported and domestic products “directly competitive 
or substitutable products” in competition with each other

2. Are these products “not similarly taxed” – needn’t be 
identical taxation, differences must be more than “de 
minimis”

3. Is the dissimilar taxation “applied so as to afford protection 
to domestic production”?



Like products – the key

• Physical characteristics, nature and quality

• Common end uses

• Consumer tastes and habits

• Tariff classifications (may be more important for 
determination in context of Art. I)

• Whether products are directly competitive or 
substitutable in the marketplace, based on objective 
measurements such as cross-elasticity of demand 



Like products – a variable test

• Like product determination requires a case 
specific assessment and comparison of two or 
more products

• Construed narrowly for Art. III:2 first sentence 
(and Art. I MFN)?

• Construed more broadly for Art. III:2 second 
sentence (and Art. III:4)?



Japan – Alcoholic Beverages

• Japanese liquor tax based on (i) type of 
alcoholic beverage and (ii) alcohol strength

• Within this framework, products taxed alike 
regardless of whether domestically produced 
or imported

• Shochu taxed at lower rate than vodka, 
whisky, rum, gin and other “western” alcoholic 
beverages



Like/directly competitive or 
substitutable products

• Shochu
– White/clean spirit

– Distilled

– Made from variety of 
starch/sugar plant 
matter such as sweet 
potatoes, rice, soja 

• Vodka
– Like Shochu in narrow 

sense of Art. III:2 first 
sentence

• whisky, rum and gin
– Not “like” in narrow 

sense, but looking at 
marketplace factors, 
were DCS products for 
purposes of Art. III:2 
second sentence



Chile - Alcohol

• Alleged discriminatory taxation in favour of Chilean wine 
distillate called Pisco

• Taxation system based purely on alcohol strength – no 
distinction with regard to origin of the product

• Chile said the taxation system was completely “origin neutral” 
and “similar” because all beverages with a specific alcohol 
content would be subject to identical taxation, regardless of 
origin



Chile - Alcohol

Tax system:

• < 35 degrees alcohol content: 27% tax

• Increased by 4% for every 1 degrees alcohol 
content over 35 until reached 39 degrees

• >39 degrees alcohol content: 47% tax (top 
taxation rate)



What did this mean in practice?

• Panel found that the group of DCS products 
was broader than the alcohol tax categories –
therefore: 

• To see if “similarly taxed” under Art. III:2 
second sentence, looked at treatment of DCS 
alcoholic beverages across Chile’s tax 
categories (and not just within the individual 
categories)



Tax burden on ALL DCS products

• Half of Chile’s domestic production of alcoholic 
beverages fell within the lowest tax bracket of 27%

• Starting point for maximum tax rate of 47% seemed 
to coincide with the alcohol content of most 
imported alcoholic beverages

• Meaning – 95% of all imported alcoholic beverages 
were taxed at maximum rate of 47%



Chile – Alcohol conclusions

• Appellate Body:  Looking at actual operation – there were in 
reality two tax brackets – 27% and 47% - which applied 
disproportionately in favour of domestic production

• There is a considerable difference in the magnitude of the tax 
rates – 27% vs. 47%

• Application of this “dissimilar” taxation to DCS imported 
products “will afford protection to domestic production” 
contrary to Art. III:2 second sentence



Philippines – Taxes on Distilled Spirits

• Essentially two classes of taxes imposed on 
distilled spirits:

– those made from “designated raw materials” 
(taxed at flat rate per proof litre)

– all others (taxed based on ppl and retail price)

• Panel found violations of Art. III:2 first and 
second sentence



Philippines – Taxes on Distilled Spirits

• Findings on first sentence of Art. III:2 based on 
conclusion that:

– distilled spirits made from “certain designated raw 
materials” were “like” other distilled spirits 

– AB upheld, despite differences in physical 
properties, given competitive relationship and 
Panel’s finding that domestic distilled spirits were 
designed to ensure similarity to imported distilled 
spirits made from other materials



Philippines – Taxes on Distilled Spirits

• Findings on second sentence of Art. III:2 based on conclusion 
that:

– all of the distilled spirits were “directly competitive or 
substitutable”

– this was despite Philippines argument that price 
differential and income disparity meant in reality domestic 
and imported products did not compete

– AB acknowledged possibility that such factors could 
indicate separate markets and no competition but said 
Panel had not accepted this was the case on these facts



Summary of National treatment violation 
under Art. III:2 First Sentence

1. Internal tax or other charge

2. “like products” – narrow, focus on physical 
characteristics

3. Imports taxed “in excess of” domestic 
production – strict, even smallest difference 
is too much



Summary of National treatment violation under 
Art. III:2 Second Sentence

• Internal tax or other charge

• Directly competitive or substitutable products 
(broader than “like” – marketplace factors)

• Not “similarly taxed” – de minimis differences are 
okay

• Dissimilar taxation is applied “so as to afford 
protection” – look at how it operates in practice



National Treatment under Art. III:4

• Covers all laws, regulations, requirements 
other than taxes (dealt with in Art. III:2)

• Same rationale as for Art. III:2 taxes – to 
prevent Members from circumventing their 
tariff concessions by discriminating against 
imports through regulations



Art. III:4 – 3 tier test of consistency

1. Is the measure a “law, regulation, or requirement” 
affecting internal sale, offering for sale, purchase, 
transportation, distribution or use?

2. Are the imported and domestic products “like 
products” (in a broader sense – including DCS)

3. Are the imported products accorded “less 
favourable” treatment than the domestic 
products?



EC - Asbestos

• French decree banning manufacture, sale, and 
importation of all asbestos and products 
containing asbestos

• France said this was a regulation to protect 
workers and consumers against the risk of 
cancer



EC - Asbestos

• Canada (Quebec) – major producer and exporter of chrysotile 
(white) asbestos, challenged French ban as violation of 
national treatment under Art. III:4

• French asbestos was also banned so no discrimination there 
but….

• Canada said alternative fibres to asbestos (polyvinyl alcohol 
fibres, cellulose and glass fibres – “PCG fibres”)  were not 
affected by ban and thus there was discrimination regarding 
imported asbestos vs. domestic PCG fibres



EC - Asbestos

• In other words, major contention was that 
asbestos fibres were “like” PCG fibres

• Panel: agreed with Canada that asbestos 
fibres were “like” PCG fibres and the ban was 
discriminatory under Art. III:4

• The EC appealed



EC – Asbestos: Appellate Body

• “Like” products in Art. III:4 refer to products that are in a 
competitive relationship

• Evidence concerning health risks may be pertinent to an 
evaluation of “likeness” – in sense of physical properties, 
consumers’ habits and tastes

• Carcinogenicity or toxicity of chrysotile asbestos fibres is a 
“defining aspect” of their physical properties – PCG fibres do 
not share this property



EC – Asbestos: Appellate Body

• How could such a highly significant physical difference (i.e. the 
carinogenicity or toxicity) not be relevant to likeness?

• Chrysotile asbestos fibres are therefore physically NOT “like” PCG fibres

• Given this, would need strong evidence that consumers treated them in 
similar way in order to justify treating them as “like” under Art. III:4

• Panel should have considered the health risk aspect as part of the 
consumer taste element of likeness too (and also conducted deficient 
analysis of “end uses” element)

• Upheld appeal – Canada did not establish violation of Art. III:4 because 
failed to establish “likeness”



Korea - Beef

• “Dual retail system” for imported and domestic beef

• Not a “like product” issue, but issue was whether the 
dual retail system accorded “less favourable 
treatment” to imported beef contrary to Art. III:4

• Imported beef could only be sold in stores that sold 
exclusively imported beef, or department stores with 
separate sales areas for imported and domestic beef



Korea – Beef: Appellate Body

• Looked at practical impact of the dual retail system 
on the competitive opportunities for imported beef

• Following dual retailing regulation: domestic beef 
sold from 45,000 outlets; imported beef from just 
5,000

• Dual system reduced distribution channels for 
imported beef (thus reducing competitive 
opportunities)



EC – Seal Products

• Challenge by Canada and Norway to EU Seal Regime which banned seal 
products from being sold in the EU, subject to certain exceptions

• One exception was for seal products the result of small-scale hunts 
conducted for marine management purposes (the MMR exception)

• Seal products originating in the EU qualified for the MMR exception, while 
Canadian and Norwegian seal products, which were the product of 
commercial hunts, did not 

• Violation of Art. III:4 because the EU seal regime thereby granted less 
favourable treatment to Canadian and Norwegian seal products than to 
EU seal products
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Exceptions to GATT violations

• The GATT provisions and provisions of other WTO agreements 
often specify the exceptions to the obligations

• Some of the main exceptions are:

– General exceptions under Article XX GATT

– Exceptions to MFN for preferential trade agreements

– Security exceptions

– Trade remedies (exception to tariff obligations)

– Procurement exception for national treatment

– Waivers of obligations in certain situations



General exceptions – GATT Article 
XX

• Where economic interests (free trade, no 
protection etc.) bump up against sovereign 
rights of Members to pursue own domestic 
policies (environmental, health, safety etc.)

• Violation of primary obligations under Arts. I, 
III, XI, II of GATT may be justified if Member 
can demonstrate the measure falls within an 
exception in Art. XX



GATT Article XX cont’d

“Chapeau”: 

• Subject to the requirement that such measures are 
not applied in a manner which would constitute a 
means of arbitrary or unjustifiable discrimination
between countries where the same conditions 
prevail, or a disguised restriction on international 
trade, nothing in this Agreement shall be construed 
to prevent the adoption or enforcement by any 
contracting party of measures:



Art. XX specific provisions

• (a) necessary to protect public morals

• (b) necessary to protect human, animal or plant life or health

• (d) necessary to secure compliance with laws or regulations
which are not inconsistent with the provisions of this 
Agreement

• (g) relating to the conservation of exhaustible natural 
resources if such measures are made effective in conjunction 
with restrictions on domestic production or consumption 



Art. XX order of analysis

• Must satisfy both a specific subparagraph of 
Art. XX plus the “chapeau”

• In practice, check to see if measure comes 
within paragraphs (a), (b), (d) or (g) of Art. XX 

• If it does, then see if it satisfies the “chapeau”



Does the measure fall within (a), (b), 
(d) or (g) of Art. XX?

• Two step analysis:

1. Is there a relationship between the measure and 
the range of policies in (a), (b), (d) or (g) of Art. XX?

2. Is the measure necessary to fulfil the policy 
objective (or “related to” the policy objective in 
XX(g))?



Protection of public morals: Art. XX(a)

• “Public morals” denotes standards of right and 
wrong conduct maintained by or on behalf of a 
community or nation

• Members should be given some scope to define and 
apply for themselves the concept of “public morals”

• Likely to vary in time and space, depending on 
prevailing social, cultural, ethical and religious values



Public morals - examples
• US – Gambling (GATS equivalent exemption) Measures prohibiting 

gambling and betting services, including supply of those services over the 
internet

• EC – Seal Products: Panel identified the principal objective of the EU Seal 
Regime as being to address public concerns about seal welfare, while 
accommodating the interests of Inuit and other indigenous communities. 
Found to fall within scope of Art. XX(a)

• Indonesia – Import Licensing Regimes: Indonesia failed to establish that 
the storage requirement had any connection to “halal” observance and 
therefore to the protection of public morals

• Colombia – Textiles: Panel accepted evidence that combating money-
laundering was a policy designed to protect public morals in Colombia



Protection of human, animal, plant life or 
health – Art. XX(b)

• Main issue – can such “policies” include 
policies regarding human, animal, plant life or 
health outside the territory of the Member?

• Issue arose in Tuna – Dolphin cases (GATT 
panels)



To secure compliance with laws or regulations: 
Art. XX(d)

• Korea – Beef: Korea said dual retail system necessary to comply with 
Unfair Competition Act (aimed at prevention of deceptive trade practices)

• Colombia – Ports of Entry: Colombia said it faced problems of smuggling 
and under-invoicing (particularly a problem with imports from Panama) 
and the limitation on ports of entry was necessary to secure compliance 
with customs laws

• Colombia – Textiles: Colombia also sought to justify the compound tariff 
on the basis that it was necessary to secure compliance with the 
provisions of Colombia’s criminal code regarding money-laundering



Relating to conservation of exhaustible natural 
resources: Art. XX(g)

• US – Shrimp: 

Appellate Body: Living resources (such as 
endangered sea turtles) are just as 
“exhaustible” as finite resources like 
petroleum, iron ore and other non-living 
resources



Whether the measure is “necessary” for purposes of 
Article XX cont’d

• Necessity test: Entails a more in-depth, holistic analysis of the relationship 
between the measure and the policy at issue

– Weighing and balancing a series of factors including (i) importance of 
the societal interest or value at stake, (ii) contribution of the measure 
to the objective it pursues, and (iii) the trade-restrictiveness of a 
measure

– In most cases also, a comparison between the challenged measure 
and possible alternatives (AB – Colombia – Textiles, para. 570)

– Entails an assessment of the relative importance of the interests or 
values furthered by the challenged measure. The more vital or 
important the interests or values reflected in the objective of the 
measure, the easier it would be to accept the measure as “necessary” 
(AB – Korea – Beef, para. 162)



Examples of application of the “necessary” 
aspect of Art. XX

• Korea – Beef: “necessary” means closer to 
“indispensable” than “making a contribution to”

• There were other  measures reasonably available to 
Korea to deal with the problem of consumer fraud in 
the beef market



Examples of application of the “necessary” aspect of 
Art. XX

• Colombia – Textiles: Challenged measure – compound tariff

• Societal value or interest - to combat money laundering

• Relationship between measure and societal value: Measure was not incapable of 
combating money laundering (therefore protecting public morals under Art. XX(a) 
or securing compliance with anti-money laundering laws in Colombia under Art 
XX(d)).

• Weighing and balancing (i) Contribution of measure to the objective:  It made “at 
least some contribution” to the objective of combating money laundering but how 
much was unclear. Not clear how many “undervalued” imports relate to money-
laundering, and in any case, the compound tariff did not target “undervalued” 
imports as such, but imports below threshold prices.

• Versus (ii) Trade restrictiveness of measure: There was uncertainty as to how 
trade restrictive the compound tariff was.

• Comparison with less trade restrictive alternative measures: Difficult to say 
because the outcome of the weighing exercise above was inconclusive. 



Examples of application of the “necessary” 
aspect of Art. XX

• EC – Asbestos: WTO Members have right to determine the 
level of protection of health that they consider appropriate

• France chose to halt the spread of asbestos-related health 
risks

• France’s prohibition on all asbestos was designed and apt to 
achieve that level of protection

• The interest in eliminating life threatening risks of asbestos 
fibres is “vital” and “important in the highest degree”

• There was no reasonably available less restrictive measure 
that would achieve the same end as a total ban

• Therefore, the ban was “necessary” within Art. XX(b)



Examples of application of the “necessary” 
aspect of Art. XX

• Brazil – Tyres:  Ban on importation of retreaded tyres was necessary 
under Art. XX(b)

• When a measure produces restrictive effects on international trade as 
severe as those of an import ban, difficult to find the measure “necessary” 
unless the measure makes a “material” contribution to the achievement 
of the objective

• Brazil chose to reduce risks of waste tyre accumulation to the maximum 
extent possible

• No “reasonably available” less trade restrictive alternative that would 
enable Brazil to achieve its chosen level of protection



What must be necessary – the measure or the 
discrimination?

• Thailand – Cigarettes:
– the AB said that Thailand had not satisfied the “necessity” 

requirement under Art. XX(d) because it did not justify the 
differential treatment accorded to imported versus 
domestic cigarettes under the VAT regime

– Contrary to approach in earlier case of US - Gasoline, says 
what must be shown to be “necessary” to the 
achievement of the policy objective is the discriminatory 
aspect of the measure, rather than the measure more 
generally



Final step: Chapeau of Art. XX

• The measure must not:

Be applied in manner that would constitute arbitrary  
or unjustifiable discrimination

Or

Be a disguised restriction on trade



Arbitrary discrimination

• Rigidity and inflexibility in operation

• Lack of adequate process (e.g. insufficient 
transparency, unpredictable certification 
process, lack of opportunity to be heard, lack 
of adequate reasons, no review or appeal)



Arbitrary discrimination cont’d

• U.S. – Shrimp: Appellate Body found the U.S. 
measure was arbitrary discrimination

– Measure imposed single, rigid and unbending requirement 
that countries applying for certification adopt 
comprehensive regulatory programme that is essentially 
the same as the U.S. programme

– Certification process was not transparent or predictable

– No opportunity for applicant to be heard, no formal 
reasoned decisions or procedure to review denials of 
certification



Unjustifiable discrimination

• Similar treatment for similar conditions, as well as 
differential treatment for different conditions

• Can require adoption of programmes that are of 
same effectiveness but cannot require adoption of 
identical programmes per se

• Obligation to make good faith negotiations with all 
relevant exporting countries

• May require different phase-in periods or transfer of 
technology to different countries



Unjustifiable discrimination, cont’d

• US – Shrimp:  Appellate Body found the U.S. measure 
was unjustifiable discrimination

– U.S. measure was essentially coercive in nature

– No flexibility in application

– U.S. had failed to engage other Members in serious 
negotiations with objective of concluding bilateral or 
multilateral agreements for protection or conservation of 
sea turtles before enforcing the export prohibition

– U.S. seemed to negotiate seriously with some Members 
but not with others – leading to discriminatory impact 



Brazil – Tyres: Arbitrary or Unjustifiable 
Discrimination

• Import ban excluded imports of casings for retreads by 
Brazilian retreaders because of domestic court injunctions 
preventing enforcement of the ban against Brazilian 
retreaders

(Panel: this was reasonable but the amount of imports was large enough to 
undermine achieving the policy)

• Import ban also excluded imports of remoulded tyres from 
MERCOSUR countries as a result of ruling of MERCOSUR 
tribunal

(Panel: this was reasonable and the amount of imports was not large enough 
to undermine achieving the policy) 



Brazil – Tyres

• Appellate Body: In analysing whether discrimination is 
arbitrary or unjustifiable, need to determine if the rationale 
(reason) for the exclusion of domestic retreaders and 
MERCOSUR imports from the import ban relates to the 
achievement of the objective

• Neither bears any rational relationship to the objective 
pursued by the ban on imports of retreated tyres. Therefore, 
does not satisfy Chapeau 



EC – Seal Products and the chapeau to Art. XX

• AB said EU had failed to demonstrate the EU Seal Regime 
satisfied the chapeau (i.e. Art XX not available)

• Manner in which exception for Inuit communities was 
designed and applied suggested arbitrary or unjustifiable 
discrimination:
– Doubted that differentiating indigenous from commercial hunts could 

be reconciled with the public morals concerns regarding seal welfare 
(since indigenous hunts are just as barbaric to seals as commercial 
hunts)

– The way the exception operated, in terms of the definitions and 
qualifications, meant that hunts that really should have been seen as 
“commercial” could qualify as being “indigenous”

– EC hadn’t made the same efforts to facilitate access of Canadian Inuit 
to the exception as it had for the Greenlandic Inuit.



Art. XX analysis - summary
1. Does the policy underlying the measure fall within the policy scope of Art. 

XX(a), (b), (d) or (g)?
2. Is the discrimination necessary to fulfil the policy objective?

(i) Balance/weigh contribution of measure to ends pursued and importance of 
common interests/values protected against trade impact of the measure

(ii) Compare with alternative measures
- Are alternatives less trade restrictive?
- Do they preserve Member’s right to achieve desired level of 

protection?
- Are they reasonably available?

(for “related” in Art. XX(g), look only at (i))

(If yes, the measure (discrimination) is not “necessary” to fulfil the policy objective and 
Art. XX not available)

3. Chapeau to Art. XX – How is measure applied in practice?
- Arbitrary discrimination (rigid, inflexible, due process)
- Unjustifiable discrimination (good faith negotiations)
- Disguised restriction on trade 



Other exceptions



Security exceptions – Article XXI
Nothing in this Agreement shall be construed

(a) to require any contracting party to furnish any information the disclosure of      
which it considers contrary to its essential security interests; or

(b) to prevent any contracting party from taking any action which it considers 
necessary for the protection of its essential security interests 

(i) relating to fissionable material and the materials from which they are 
derived

(ii) relating to the traffic in arms, ammunition and implements of war and to 
such traffic in other goods and materials as is carried on directly or 
indirectly for the purpose of supplying a military establishment

(iii) taken in time of war or other emergency in international relations; or

(c) to prevent any contracting party from taking any action in pursuance of its 
obligations under the United Nations Charter for the maintenance of 
international peace and security.



Security exceptions cont’d

• Subparagraph (c):  permits economic sanctions imposed by 
UN Security Council: see Arts. 39, 41 and 25 of the UN Charter

• What about trade embargoes outside the context of the UN 
Charter?

• Recently adopted panel report: Russia – Measures 
Concerning Traffic in Transit



Preferential Trade Agreements
Art. XXIV of the GATT

Free trade areas

• Members of FTA grant duty-free access to 
each other’s imports, but retain freedom to 
set own individual tariffs for imports from 
third countries

• E.g. ASEAN Free Trade Area (AFTA)



Preferential Trade Agreements

Customs Unions

• As well as granting duty free access to each 
other’s imports, members of a customs union 
also apply a common set of tariffs to imports 
from third countries

• E.g. European Union, Eurasian Economic 
Union, Mercosur



Preferential Trade Agreements and 
MFN obligation

• PTAs are an exception to the MFN obligation 
because, by definition, they involve 
preferential treatment for PTA participants
that is not granted to all other WTO Members

• Art. XXIV:5 confirms that WTO Members have 
a qualified right to conclude preferential trade 
agreements



Requirements for GATT-consistent FTAs

• Free trade areas (Art. XXIV:5(b) and 8(b))

– Applied tariffs under the FTA cannot be higher or 
more restrictive post-FTA

– Duties and other restrictive regulations are 
eliminated on substantially all trade between the 
constituent territories 



Requirements for GATT-consistent customs 
unions

• Customs unions (Art. XXIV:5(a) and 8(a))
– Obligation not to raise overall level of protection above a general 

incidence of duties and regulations prior to formation of customs 
union

– Obligation to compensate where customs duties in some constituent 
members have to be raised to match CU level

– Eliminate duties and restrictions with respect to substantially all trade 
between members of CU

– Substantially same duties and regulations are applied by each member 
of CU to trade with territories outside the CU



Important case on Art. XXIV

• Turkey – Textiles:
– Turkey-EEC Association Agreement (CU)
– Turkey used Art. XXIV as defence to Art. XI violation 

(quantitative restriction – complaint by India)

• Appellate Body:

– Turkey could invoke Art. XXIV as defence only if:
• Deviation from WTO rules takes place on formation of PTA
• Member must show the PTA complies with Art. XXIV:5 and XXIV:8 

AND
• Measure must be necessary for formation and completion of PTA
• Because measure in question was not necessary to formation of 

the Turkey-EEC Association Agreement, Art. XXIV did not justify the 
Art. XI violation



Relationship between FTA and WTO provisions?

In Peru – Agricultural Products, the Appellate Body expressed 
its opinion on whether WTO Members who are parties to an 
FTA, through the FTA can “modify” their WTO rights and 
obligations as between themselves

The scenario? Where provisions of the WTO Agreements 
prohibit a particular measure, while in the FTA, the parties 
explicitly agree to permit the measure 

AB: Purposes of Art. XXIV:4 are “facilitating trade” and 
“closer integration”.

Using Art. XXIV as a broad defence for measures in FTAs that 
“roll back” Members’ rights and obligations under the WTO 
Agreements is not consistent with expressed purposes of Art. 
XXIV



Other important “exceptions” - trade remedies 

• Anti-dumping duties, safeguard measures and countervailing 
duties

• Why are these trade remedies considered exceptions to the 
basic WTO obligations?

• Because, ADDs, SGs or CVDs generally involve:

– increasing tariffs above bound rates (e.g. cf. Art. II)

– imposing quotas (e.g. cf. Art. XI)

– departure from MFN because the ADD and CVD (and sometimes the 
SG) will be imposed only on imports from particular countries, and not 
on an MFN-basis (e.g. cf. Art. I)



Trade remedies 

• The use and conditions for validly imposing the trade remedy instruments 
is carefully disciplined by the GATT 1994 and the three trade remedies 
agreements that are part of the WTO Agreements:

• ADD: In conformity with Art. VI GATT (and Anti-Dumping Agreement), to 
counteract injury from “dumped” imports

• SG: In conformity with Art. XIX GATT (and Safeguards Agreement) to 
counteract injury from unforeseen import “surges”  (can also impose 
quotas here, not limited to increased tariffs)

• CVD: In conformity with Art. VI GATT (and Agreement on Subsidies and 
Countervailing Measures), to counteract injury from subsidized imports



Exception to the national treatment obligation 
in Article III of the GATT for  Government 

Procurement

• See Article III:8 of the GATT 1994: 

• Art. III:8(a): Art. III does not apply to laws, regulations, requirements 
governing procurement by governmental agencies of products purchased 
for governmental purposes and not with a view to commercial resale or 
with a view to use in production of goods for commercial resale

• In other words, when governments are buying products for their own 
purposes, they are permitted to discriminate in favour of domestic 
products

• But also check whether Member may be a party to the (plurilateral) 
Agreement on Government Procurement!



Government procurement exception to Art. III of 
GATT 

• “FIT” programme cases:

• The government procurement in question was for electricity

• Minimum domestic content requirement concerned generation 
equipment

• AB: This situation is not covered by Art. III:8 because the Art. III:8 
exception extends only to products (the subject of the procurement and 
the subject of the discrimination, respectively) which are in a competitive 
relationship – here the product the subject of the government 
procurement (electricity) was not in a competitive relationship with the 
products the subject of the discrimination (generation equipment)



Government procurement exception to Art. III of GATT 

• India – Solar Cells: similar facts as FIT cases – as condition for 

government purchases of solar-generated power on favourable terms, 
producers had to meet domestic content requirements in respect of solar 
power equipment 

• Product the subject of the government procurement (solar generated 
power) was not shown to be in a competitive relationship with the 
products that were subject to the discrimination resulting from the 
domestic content requirements (solar power equipment)

• Therefore, Art. III:8 does not apply to exempt the violation of Art. III:4



General Waivers granted by the Ministerial 
Conference of the WTO

• Art. IX of the Marrakesh Agreement (not the GATT)

– In exceptional circumstances

– Can cover waivers of any obligation under any of the 
multilateral trade agreements

– Usually requires three-fourths vote of Members, e.g.

• Kimberley Process bans on trade in conflict diamonds: waiver from 
Arts. I and XI of GATT 

• Preferential treatment for LDCs (WT/L//304), extended to 30 June 
2019 (WT/L/759) 



“Decision” to make permanent the GSP waiver

• “Enabling Clause” making permanent a waiver of MFN under 
Art. I of GATT to enable developed countries to establish 
“generalized systems of preferences” in favour of developing 
countries:

“Notwithstanding the provisions of Article I of the General 
Agreement, contracting parties may accord differential and 
more favourable treatment to developing countries, 
without according such treatment to other contracting 
parties”
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Recap from yesterday

• Fundamental WTO principle – The mutual opening up of 
Members to international trade

• To take advantage of the economic benefits of trade

• Key tools:

– Market access

– Ban on quantitative restrictions

– Non-discrimination (MFN and national treatment)



However….
• Opening up may create problems for domestic 

competitors

• How to make domestic interests more accepting of 
this openness?

• Solution envisaged by the GATT:  Allow, under certain 
circumstances, the application of “trade remedy 
measures” to imports

• Allows Members to depart from the fundamental 
principles (openness) of the GATT system



Introduction - Possible situations for 
trade remedies

• Harmful competition-related problems that 
can be remedied by trade remedy measures

– So-called “unfair competition” (dumping, 
subsidies)

– Significant increases in imports of a product 
(safeguards)

• However, strict requirements govern the 
application of these measures



Trade remedy measures
• Anti-dumping measures (GATT Art. VI, ADA)

– Anti-dumping duties on the imports concerned 
– Price undertakings (exporters undertake to stop dumping)

• Countervailing measures (GATT Art. VI, SCM 
Agreement)
– Countervailing duties on the imports concerned 
– Price undertakings (exporters) and/or subsidies 

(government)

• Safeguard measures (GATT Art. XIX, SG Agreement)
– Tariff increases (identical for all exporters)
– Import quotas
– Other types of measure (e.g. tariff quotas)



Basic principles governing the application of 
trade remedy measures

• Anti-dumping – only where imports of the 
product concerned from the country 
concerned:

– Are “dumped” AND

– Cause (or threaten to cause) “material injury” to a 
domestic industry producing a “like product”



Basic principles governing the application of 
trade remedy measures

• Countervailing measures – only where the 
imports of the product concerned from the 
country concerned:

– Are “subsidized” AND

– Cause (or threaten to cause) “material injury” to a 
domestic industry producing a “like product”



Basic principles governing the application of 
trade remedy measures

• Safeguard measures – only where total imports 
(from all origins – MFN) of the product concerned:
– have increased to such an extent and under such 

conditions

– As to cause (or threaten to cause) “serious injury” to a 
domestic industry that produces like or directly 
competitive products

• Increasing tariff levels to the bound rate (when the applied 
rate is lower) is not a SG measure.  All Members are free to 
do this without formalities or legal consequences



Anti-Dumping Duties, CVDs and Safeguards 
Compared

Anti-Dumping Duties CVDs Safeguards

Dumping Subsidization Import surge

(NOT “unfair”)

Material injury 

(or threat thereof)

Material injury 

(or threat thereof)

Serious injury 

(or threat thereof)

Causal relationship Causal relationship Causal relationship



What happens if the rules are not 
followed?

• Non-compliance may be challenged through 
domestic judicial proceedings and/or

• The WTO dispute settlement system

• If a domestic trade remedy investigation is found to 
be inconsistent with the relevant Agreement, the 
panel will recommend that the Member:

• Bring its measure into conformity

• Which may require the withdrawal of the measure



Anti-Dumping

• What is “dumping”?

– Introduction of a product into the commerce of 
another country at less than its “normal value”  
(Art. 2.1 ADA)

– i.e. “Normal Value”  “Export Price”

303
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Normal Value definition – Art. 2.1 ADA

• Price in the ordinary course of trade, of 
product “like” the allegedly dumped product, 
when destined for consumption in the 
exporting country (Art. 2.1 ADA)

(i.e. the ordinary price of the equivalent product 
in the home market)
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“Like Product” 

• Specifically defined in Art. 2.6 as a product which is 
identical, i.e. alike in all respects to the product under 
consideration, or in the absence of such a product, 
another product which, although not alike in all 
respects, has characteristics closely resembling those of 
the product under consideration

• Note this is a different concept of “like product” to that 
used in the non-discrimination provisions of the 
GATT/TBT Agreement!
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Normal Value definition cont’d – Art. 2.1

• Price in the ordinary course of trade, of product “like” the 
allegedly dumped product, when destined for consumption in 
the exporting country

• But note that one of the two alternatives to the above normal 
value may be used in the following situations:

– There are no sales in ordinary course of trade

– “Particular market situation”

– Domestic sales are insufficient (5% test)
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Alternatives to Normal Value

Normal value = domestic 
prices in the exporting 
country

Alternative 1: 
Export price to 
a third 
(surrogate) 
country

Alternative 2: 
“Constructed” 
value in the 
exporting country

Note:
no hierarchy 
between 
these two
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Export Price

• Normally based on transaction price at which the 
producer in the exporting country sells the 
product to an importer in the importing country

• But sometimes, this may not be an appropriate 
calculation....
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Fair Comparison Between NV and EP

• Same level of trade

• Ex-factory

• In respect of sales made as nearly as
possible the same time

(Art. 2.4 ADA)
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Differences affecting price comparability

• conditions and terms of sale

• taxation

• quantities

• physical characteristics

• levels of trade, and 

• any other differences which are demonstrated to 
affect price comparability
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Fair Comparison

Normal Value
Adjustments

Adjustments

Adjusted 

Normal Value 

Export 

Price

Adjusted 

Export Price
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Computing the Margin of Dumping

Adjusted 

Normal Value

Adjusted 

Export Price

Margin of 

Dumping

Adjusted Export 

Price



Trade Remedies and China’s Accession 
Protocol

Article 15 of China’s Accession Protocol:
• Set forth special rules for the determination of “normal value” in 

AD investigations involving Chinese goods

• Where Chinese producers cannot clearly show market conditions 

prevail in the industry, the importing Member may use a 

methodology that is not based on a strict comparison with 

domestic prices or costs in China (this aspect of Art. 15 expired in 

December 2016)

• The ability of importing Members to use alternative cost 

methodologies terminates when China establishes, under the 

national law of the importing Member, that it is a market economy



DETERMINATION OF DUMPING VS.
DETERMINATION OF INJURY

• Dumping investigation focuses on actions of exporter(s). The 
margin of dumping is determined for each exporter 
investigated  (in accordance with Art. 6.10 ADA). 

• Injury determination focuses on domestic industry. Injury is 
determined by industry and by country investigated (in 
accordance with Art. 3 ADA)



MEANING OF THE TERM “INJURY”

The term “injury” has three meanings:

– Material injury to a domestic industry (“current or 
present injury”)

– Threat of material injury to a domestic industry 
(“future injury”)

– Material retardation of the establishment of a 
domestic industry

Art. 3, 

footnote 9



BASIC PRINCIPLES FOR THE DETERMINATION 
OF INJURY

• Article 3.1 establishes the basic principles for the determination
of injury

• In particular, the determination of injury must be based on positive 
evidence and involve an objective examination of:

• the volume of the dumped imports

• the effect of the dumped imports on prices in the domestic market 
for like products, and

• the consequent impact of these imports on domestic producers of 
like products



INJURY FACTORS (Art. 3.4 ADA)
• Actual and potential decline in:

– Sales - Productivity

– Profits - Return on investment

– Output - Utilisation of capacity

– Market share

• Factors affecting domestic prices

• The magnitude of the margin of dumping

• Actual and potential negative effects on:

– Cash flow - Growth

– Inventories - Ability to raise capital

– Employment - Ability to raise investment

– Wages



CAUSAL RELATIONSHIP

• It must be demonstrated that the dumped imports cause 
injury through the effects of dumping

• The Agreement is silent on how a causal relationship can 
be established between the dumped imports and the 
injury (it only says that this relationship must be 
demonstrated)

• Nor does the Agreement deal with the methods that could 
be used to demonstrate the existence of a causal 
relationship

Art. 3.5 ADA



IMPOSITION OF ANTI-DUMPING DUTIES

• Once determined that all requirements of AD Agreement have 
been met on dumping, injury and causality, it is not 
mandatory to impose anti-dumping duties 

• Amount of AD duty shall not exceed the margin of dumping

• “It is desirable” that the duty be less than the margin of 

dumping if such lesser duty would be adequate to remove the 

injury to the domestic industry (“Lesser duty principle”)



Procedural Requirements for imposing 
Anti-Dumping Duties

• An anti-dumping measure shall be 
applied only pursuant to investigations 
initiated and conducted in accordance 
with the provisions of this Agreement 

Art. 1 ADA



PROVISIONS OF AD AGREEMENT RELATING TO 
PROCEDURE

• Article 5    (Initiation)

• Article 6    (Rights of Interested Parties)

• Article 7    (Provisional Measures)

• Article 8    (Price Undertakings)

• Article 9    (Imposition and Collection of Duties)

• Article 10  (Retroactivity)

• Article 11  (Duration and Review)

• Article 12  (Public Notice and Explanation)

• Article 13  (Judicial Review)



Agreement on Subsidies and Countervailing 
Measures (SCM Agreement)

Regulates: 

• Subsidization by WTO Members (certain 
limited types of subsidies are prohibited, other 
subsidization is permitted unless it is 
demonstrated to cause specific trade harm)

• Use of countervailing measures on subsidized 
imports to offset injury to domestic industry 
caused by subsidized imports



COVERAGE OF SCM AGREEMENT

• Applies to a measure that is:

– A “subsidy” (Art. 1); i.e.

• Financial contribution

• By a government or any public body

• Confers a benefit

– That is “specific” (Art. 2)
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FINANCIAL CONTRIBUTION

• A key aspect of identifying a “subsidy” is identifying 
the relevant “financial contribution”

• Involves the government transferring some sort of 
economic resource

• Government regulation that has an equivalent 
economic effect to a subsidy will not be a subsidy if 
there is no identifiable “financial contribution” – see 
US – Export Restraints case

324



325

FINANCIAL CONTRIBUTION ART. 1.1(a)(1)

• Direct transfer of funds, e.g. grants, loans, equity 
infusions and potential direct transfer of funds , e.g. loan 
guarantees;

• Government revenue foregone or not collected, e.g. tax 
credits;

• Government provision of goods or services other than 
general infrastructure or purchases of goods;

• Government entrustment or direction to a private body 
to do any of the above



By a “Government” or “Public body”

• A “public body” is an entity that possesses, exercises or is 
vested with governmental authority

• Will differ from entity to entity, State to State and case to case

• Need to look at core features of the entity and the 
government concerned

• Evidence that the government meaningfully controls an entity 
may in some circumstances be enough to demonstrate that 
the entity exercises authority on behalf of the government

See AB: US – AD/CVDs on China (DS379)
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FINANCIAL CONTRIBUTION MUST 
CONFER A “BENEFIT”

• How to measure “benefit” conferred by a financial contribution?

•Cost to government v. benefit to recipient?

Canada - Aircraft - Panel, upheld by Appellate Body:

Benefit = advantage (to recipient), not cost to government

Issue: “whether the financial contribution places the recipient in a
more advantageous position than would have been the case but
for the financial contribution."

Basis for comparison = marketplace

Test: Is the financial contribution “provided on terms which are
more advantageous than those that would have been available
to the recipient on the market."
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GUIDELINES FOR QUANTIFYING 
BENEFIT ART. 14

• Equity infusions - Don’t confer a benefit unless:

– “the investment decision can be regarded as inconsistent
with the considered usual investment practice . . . of
private investors in the territory of that Member”

• Loans - Don’t confer a benefit unless:

– “there is a difference between the amount that the firm
receiving the loan pays on the government loan and the
amount the firm would pay on a comparable commercial
loan of commercial benchmark”
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BENEFIT:  ART. 14 GUIDELINES
• Government provision of goods and services- Doesn’t

confer a benefit unless:

– For less than adequate remuneration

– Based on prevailing market conditions in the country of
provision

• Government purchase of goods doesn’t confer a benefit
unless:

– For more than adequate remuneration

– Based on prevailing market conditions in country of
purchase



Market benchmarks

• A key aspect of identifying a subsidy, then, is figuring 
out a “market benchmark” to see if the financial 
contribution confers a “benefit” relative to the 
“market

• But sometimes it is difficult (impossible?) to identify 
a market benchmark, e.g.

– US – Softwood Lumber

– Canada – FIT cases
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SUBSIDY = FINANCIAL CONTRIBUTION + 
BENEFIT

• Granting of a “subsidy” is not, of itself, a violation of WTO law

• Only a violation if:

– Subsidy is “specific” (per Art. 2) and causes certain adverse 
trade effects (per Arts. 5 and 6), or 

– Subsidy is “prohibited” (per Art. 3)

• If subsidy is “specific” or “prohibited”, affected Member can

– Bring complaint to WTO and/or

– Impose domestic countervailing duties (in the form of 
increased tariffs to the imports of the subsidizing Member) 
to offset the subsidization of that Member’s exports

331



332

WHEN IS A SUBSIDY “SPECIFIC”?

• Focuses on how broadly available in an economy a 
subsidy is made available

• Types of specificity

– Enterprise (specific to enterprises)

– Industry (specific to industries)

– Regional (specific to certain enterprises in a 
certain geographic region)

(Art. 2 SCM Agreement)
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DE JURE AND DE FACTO SPECIFICITY

• De jure: 

– Granting authority/legislation explicitly limits 
access to subsidy to certain enterprises

• De facto: 

– Predominant use by, or disproportionately large 
amounts to, certain enterprises

– Manner in which discretion by granting authority 
has been exercised
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PROHIBITED SUBSIDIES - ART. 3

• The only subsidies that are expressly forbidden per 
se (i.e. no need to show they cause any particular 
trade harm)

• Two types

– Art. 3.1(a): Contingent on export performance (in 
fact tied to actual or anticipated exportation or 
export earnings, see footnote 4 to Art. 3.1(a))  

– Art. 3.1(b): Contingent on use of domestic over 
imported goods



Unilateral imposition of CVDs to offset effects 
of subsidization

• Members can conduct countervailing duty investigations in 
their own jurisdiction

• Must be done consistently with procedures in SCM 
Agreement (these mirror the procedures for Anti-Dumping)

• Can impose “countervailing duties” (additional tariffs above 
the bound rates, specific to imports from the subsidizing 
Member) to counteract effects of subsidized imports

• Requires demonstration of subsidization + material injury to 
domestic industry + causation

• Enables Member to impose CVD to offset subsidization but 
only effective where the trade harm from the subsidization is 
in that Member’s domestic market, as opposed to a third 
country market 

335



SAFEGUARDS
Differ from AD/CVD:

• Don’t require “unfair” practice

• Require “serious” injury to a domestic industry (as opposed to
“material” injury standard for the ADDs or CVDs)

• Applied to a product irrespective of its source (Art. 2.2 SG Agmt)

• To be taken on MFN basis (more or less – see Art. 5 of SG Agmt)

• Ultimately, cannot be applied for longer than 8 years (10 for dev.
countries) and there are limitations on reapplying SGs on products that
have already been subject to SG measures

• Have to “compensate” when take them (but see Art. 8 SG Agmt)



BASIC REQUIREMENTS FOR THE IMPOSITION OF A 
SAFEGUARD

• “SG measures are considered extraordinary remedies to be
taken only in emergency situations” (US – Line Pipe (DS202))

• Requires a determination that,

– As a result of (i) unforeseen developments and (ii) the effect of a
Member’s obligations under GATT 1994

– A product is being imported in such increased quantities

– As to cause or threaten to cause

– Serious injury

– To the domestic industry

– Producing like or directly competitive products

(GATT:XIX & Art. 2.1)



INCREASED QUANTITY OF IMPORTS

• Absolute increase, or

• Increase relative to domestic production

• Increase must be “sufficiently” recent, sudden,
sharp and significant

(Argentina -- Footwear)



SERIOUS INJURY

“significant overall impairment in the 
position of the domestic industry”  Art. 
4.1(a) 

• Serious injury required is higher level than material 
injury required in AD and CVD 



SERIOUS INJURY

Requires evaluation of all relevant factors, including:

– Rate of increase of imports (absolute and relative)
– Market share taken by increased imports
– Changes in level of sales in domestic industry
– Changes in production
– Changes in productivity
– Changes in capacity utilization
– Changes in profits and losses
– Changes in employment                                        

(Art. 4.2(a))



CAUSATION OF INJURY

Identify injury caused by factors other than
increased imports, and demonstrate that such
injury has not been attributed to increased
imports (“non-attribution”)

No specific formula to separate the injurious effect
of the increased imports from the injurious effects
of the other “non-attribution” factors. (US – Line
Pipe (DS202)



Duration of SG measures

Art. 7 SG Agmt:

• Only for as long as necessary to prevent/remedy serious injury and
facilitate adjustment of domestic industry

• Four years initially, and then if positively shown that SG still needed and
that industry is adjusting, can be extended up to a total period of eight
years (and 10 years for developing country Members)

• Where a SG has been applied to a product, it is not possible to reapply a
SG to that product until a period of time has expired that equals the
duration of the initial SG (or for developing countries, half the duration
of the initial SG) and at least two years in any case



Compensation for use of SG measures

Arts. 8 and 12 SG Agmt:
• Member applying SG has obligation to maintain a substantially

equivalent level of concessions between Member imposing SG and the
exporting Members affected by the SG

• To achieve this objective – Members must agree on “adequate means of
trade compensation for the adverse effects of the SG”

• Required to consult prior to imposing or extending SG to achieve this
objective - and if don’t agree - affected Members can suspend
equivalent concessions 90 days after application of SG

• However, such right to suspend cannot be exercised for first three years
SG is in effect as long as:

– SG taken as result of absolute increase in imports and

– SG conforms to SG Agmt



Summary of Anti-Dumping Duties, CVDs 
and Safeguards

Anti-dumping duties CVDs Safeguards

Dumping Subsidization Import surge

(NOT “unfair”)

Material injury 

(or threat thereof)

Material injury 

(or threat thereof)

Serious injury 

(or threat thereof)

Causal relationship Causal relationship Causal relationship


